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INTRODUCTION

Presentation

Mireille Hildebrandt, Bart van Klink & Eric Tjong Tjin Tai

This special issue builds on the conference ‘Constitutionalism and the Framing of
Democracy: An Iterative Tension’, held on 18 June 2010 at the University of
Leiden, the Netherlands, that was organized by the Dutch Society for Philosophy
of Law. The conference aimed at discussing the tension between constitutional-
ism and democracy in the face of post-national globalization, starting from a key-
note paper by Neil Walker, Regius Professor of Public Law and the Law of Nature
and Nations at the University of Edinburgh. Four scholars of law, political science
and philosophy provided comments, followed by a reply to critics.

In the post-national era the idea as well as the practice of constitutional democ-
racy faces a number of interrelated challenges. This confronts scholars of legal
theory, political philosophy and constitutional law with the strenuous relation-
ship between democracy on the one hand and modern constitutionalism on the
other, while it is clear that their practical co-existence cannot be taken for gran-
ted. In the current debate two opposite positions are taken: either it is assumed
that democracy and constitutionalism are fully compatible, or they are taken to
be separate and irreconcilable ideals. Walker develops a third position by claiming
that the relation between democracy and constitutionalism has to be conceived of
as dialectic: there is an irresolvable tension between democracy and constitution-
alism, but, at the same time, the two also depend on each other. He argues, how-
ever, that this dependence does not fully determine the outcome of democratic
decision-making, which cannot avoid integrating both practical and normative
considerations that are neither entirely determined by the ideal of democracy nor
necessarily inferred from modern constitutionalism. Walker thus highlights the
contingent nature of constitutional democracy and the vulnerability this implies,
but in the meantime he does not endorse the radical relativism that may spring
from framing democracy and constitutionalism as fundamentally incompatible
value systems.

Walker starts from the premise that democracy embodies an ideal that is necessar-
ily incomplete. On the one hand this ideal is empirically incomplete to the extent
that it cannot provide the terms and conditions of its application, indicating what
he calls the internal dimension of incompleteness. This relates, for instance, to
the issues of who are included in the people that has decision-making power, and
when and for how long this people is constituted. On the other hand, the ideal of
democracy is incomplete in the normative sense because it cannot tell us what
counts as good government, referring to what he calls the external dimension of
incompleteness. This relates, for example, to the question of which institutional
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forms should organize the decision-making process and of how democratic prac-
tice should renew itself in the face of a changing environment.
Walker argues that by understanding the ideal of democracy as producing this
twofold incompleteness, we can begin to account for the complex relationship
between democracy and constitutionalism. First, constitutionalism responds to
both types of incompleteness by empirically realizing democracy (thus satisfying
the internal dimension of the ideal) and by providing normative guidance for
democratic government (thus satisfying the external dimension of the ideal). As
long as other means of answering the inherent open-endedness of the ideal of
democracy are absent, this explains the contingent necessity of modern consti-
tutionalism. Second, however, Walker notes that as a consequence of the indeter-
minate nature of the ideal of democracy it cannot, by itself, determine the con-
tent of constitutional guidance. That content, Walker claims, has to be worked
out by means of practical and normative considerations that are not dictated by
the democratic ideal.

Besselink connects the abstract philosophical debate to the specifics of consti-
tutional law. He sketches the historical development of constitutions, constitu-
tionalism and democracy, and provides examples from before 1800 where the
question of legitimate government already involved limitations on the exercise of
power. Besselink argues that Walker’s argument is based on one particular,
French, constitutional tradition. Alternative traditions, where constitutions are
incremental, would not have the problems Walker identifies, as he illustrates by
the vagaries of the Dutch Grondwet. He agrees that there is a challenge in globali-
zation, where the main problem is the representational issue. This is illustrated
by the contemporary debate on the powers of the European Union. Besselink sug-
gests that the solution is not necessarily a foundation in the form of a Taylorian
moral order, but may be found rather in a historical understanding of the variety
of constitutional traditions.

Goodwin does not consider post-national constitutionalism to be a necessarily
benign force. She raises the question whether constitutionalism is capable of
replacing democracy as a legitimizing force at the European and international
level. Against Walker, she claims that not only democracy is an incomplete ideal,
but also constitutionalism is in need of further justification. The current spread
of human rights discourse can be read as an indication that constitutionalism is
not able to fill the legitimacy gap on its own. Generally, human rights are under-
stood to legitimize the process of decision-making beyond the state. However,
human rights are not uncontroversial and do not achieve the universality that is
ascribed to them. Therefore, Goodwin concludes that neither constitutionalism
nor human rights beyond the state can replace the legitimacy that is provided by
democracy.

Rummens’ focal criticism regards an alleged one-sidedness in Walker’s analysis.
Whereas Walker portrays the complex manner in which modern constitutional-
ism is capable of responding to the double incompleteness of the ideal of democ-
racy, he disregards – according to Rummens – the fact that constitutionalism
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itself suffers from a similar incompleteness. Instead of investigating how democ-
racy could and does supplement this incompleteness, Walker seems to restrict his
analysis to only one part of the complex interrelationship between the two. Pre-
cisely in post-national constitutional arrangements the lack of constitutive demo-
cratic processes creates problems that, Rummens holds, only democratic practices
can overcome. Moreover, Rummens emphasizes that certain tensions within the
political framework of modernity cannot be worked out in democratic or consti-
tutional theory but must be resolved in the practice of democratic processes of
decision-making, which requires the scaffolding of constitutional safeguards.
Building on Habermas and Lefort, Rummens argues that Walker wrongly ignores
the mutual complementarity between democracy and constitutionalism that is
based on their co-originality, which is in turn grounded in the co-originality or
mutual constitutiveness of public and private autonomy.

Werner casts doubts on Walker’s claim that democracy and constitutionalism
need each other. By referring to Searle’s theory of speech acts, he distinguishes
constitutive acts, constitutions and constitutionalism. Although Werner agrees
on the normative incompleteness of democracy, he concurs with Besselink in hesi-
tating whether democracy empirically needs constitutionalism. He then applies
Walker’s argument to the contemporary debate on international constitutional-
ism, arguing that Walker’s paper helps to understand several of the issues there.
However, he questions whether traditional notions of democracy will provide a
solution, which he illustrates with several examples. Werner recommends
searching for alternative forms of accountability and representations.

In his reply Walker focuses on four closely related questions raised by his critics.
First, he replies to the critique that he takes the meaning of constitutionalism too
much for granted. The question is: democracy might be incomplete, but is that
not also true for constitutionalism? Second, he responds to the challenge that
democracy cannot supply the terms and conditions of its own application. Third,
he confronts the suggestion that the relationship between democracy and consti-
tutionalism can be characterized as one of mutual complementarity instead of
necessarily being one of both mutual support and mutual tension. And, finally, he
explains how his conceptual analysis of modern constitutionalism is pertinent to
developing a democratically adequate architecture of global constitutionalism,
thereby responding to the critique that his analysis should take into account ear-
lier forms of constitutionalism as highly relevant in the era of post-national glo-
balization.
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ARTICLE

Constitutionalism and the Incompleteness of
Democracy: An Iterative Relationship

Neil Walker

1 Introduction

The present paper contends that the relationship between democracy and
modern constitutionalism is possessed of a degree of complexity that is often
underappreciated, and that, unless we address that complexity, we will be unable
to come to terms with the nature of the challenge posed to constitutional think-
ing or the possibilities open to it in today’s globalizing world. The complexity of
the relationship between democracy and constitutionalism, I begin by suggesting,
is perhaps best approached and appreciated through conceiving of democracy
– understood in its most general, classical sense1 as ‘the ideal of government by
act of the people’2 – as an incomplete ideal. That incompleteness is double-edged.
It refers both to the empirical incompleteness of democracy as a notion unable to
supply its own terms and conditions of application – call this the internal dimen-
sion of incompleteness – as well as to the moral or normative incompleteness of
democracy as a guide to good government – call this the external dimension of
incompleteness. In turn, this double-edged incompleteness accounts for the con-
tingent necessity of modern constitutionalism. On the one hand, constitutionalism
justifies its place as a necessary feature of the modern political configuration – a
configuration in which, as we shall see, the values expressed by and through
democracy are undoubtedly of central importance – by answering each form of
democracy’s incompleteness. It does so both by helping to realize democracy (the
internal dimension) and by seeking to supplement and perhaps qualify democracy
(the external dimension). On the other hand, if democracy in its double incom-
pleteness requires the accompaniment of constitutionalism, those very same fea-
tures of incompleteness means that democratic considerations are insufficient to
specify in any definitive fashion the content of constitutionalism. Just as democ-
racy cannot ‘complete itself’, so to speak, so too the content of constitutionalism
as a vital means to the completion of democracy cannot be supplied solely
through the resources of democracy; that content, therefore, remains contingent
upon other normative and practical considerations. Democratic incompleteness,
in other words, remains both the main justificatory foundation for contemporary

1 Its classical origins are of course Greek. Democracy is a compound of demos (people) and kratos
(power).

2 F.W. Michelman, Brennan and Democracy, Cambridge Mass.: Harvard University Press 1998, p. 4.
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constitutionalism and the main reason why that justificatory foundation remains
inherently fragile.
If we turn to examine the practical unfolding of the relationship between democ-
racy and constitutionalism, we can see that some of the ways in which modern
constitutionalism treats democracy along the internal and external dimensions of
incompleteness are constant or recurrent over time, just as are the types of an-
swers constitutionalism supplies. However, the ways in which democratic incom-
pleteness manifests itself, and in which constitutionalism responds to that
incompleteness, also evolve and alter over time. The relationship between consti-
tutionalism and democratic incompleteness is, in short, an iterative one.3 And the
iteration with which we are most closely concerned in the present discussion is
that which has emerged out of the current wave of globalization. The develop-
ment of a situation in which states are no longer either the exclusive sites of
democratic authority or the only constitutional entities and sources has further
compounded and complicated the ways in which democracy is rendered incom-
plete and how constitutionalism responds to that incompleteness. Nevertheless, I
conclude, the historical role of constitutionalism in political modernity as a key
means of addressing the double incompleteness of democracy remains intact
under conditions of contemporary globalization, just as does the inability of
democracy to supply some of the vital terms of constitutionalism. This conti-
nuity, crucially, has to do with the way in which the deep moral order of political
modernity remains constant even as its institutional architecture evolves. Consti-
tutionalism as a basic orientation and mobile set of techniques remains a neces-
sary support for and supplement to democracy in the global age – and this sup-
portive connection to democracy provides constitutionalism’s abiding justifica-
tion. Yet the emerging postnational constitutionalism, like state-centred consti-
tutionalism before it, remains contingent upon non-democratic considerations
– and indeed does so in a more emphatic fashion than before – so reinforcing con-
stitutionalism’s abiding normative and sociological vulnerability. This conclusion
stands as a challenge to the two dominant but opposing understandings of the
new forms of postnational constitutionalism of the global age. It sets itself apart
from these views that, on the one hand, offer a conclusive indictment of global
constitutionalism because of its weakened democratic credentials. It also sets
itself apart from those views that, on the other hand, assume that these much
weakened democratic credentials pose no problem for postnational constitutional-
ism, which may thrive through its emphasis on other, non-democratic values.

2 Constitutionalism and Democracy: A Contested Relationship

The idea that I will defend and develop below, that modern constitutionalism
stands in a double relationship to democracy, with the former both realizing and
qualifying the latter, is not one that has achieved ready acceptance. In the present

3 On the iterative quality of democracy, see S. Benhabib, Another Cosmopolitanism, New York:
Oxford University Press 2006, chapter 2.
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Section I will try to explain why this is the case, and with what distorting conse-
quences for much of contemporary constitutional theory, including those aspects
of constitutional theory that have emerged in the global age. The critique of con-
temporary constitutional theory that I seek to develop provides a point of compa-
rison and instruction for my own subsequent theory-building.
Rather than as the kind of double or multi-level relationship that I will propose,
the relationship between modern constitutionalism and democracy demonstrates
a long historical tendency to be viewed in singular terms, as if it were capable of
being captured in just one general relational proposition. Yet there is no single
such singular sense, so to speak. Rather, the actual terms of the singular relation-
ship between constitutionalism and democracy are understood quite differently
and quite inconsistently between different writers and schools of thought. A
broad but significant historical trend is evident here. Crudely, what we have wit-
nessed is a shift from a longstanding tendency for democracy and modern consti-
tutionalism to be viewed in a relationship of mutual opposition, or at least pro-
nounced mutual tension, to one in which, with the exponential spread of a demo-
cratically centred political morality over the second half of the twentieth century,
they have come to be viewed as standing in an entirely or predominantly
mutually supportive relationship – albeit this supportive relationship is itself
accounted for on quite different grounds. What is more, with the development of
postnational ways of thinking about constitutionalism in the global age, we are
entering a new phase – one that recalls but moves beyond the dominant themes
of both predecessor phases. In response to a new and starker tension between
democracy and constitutionalism there is emerging a sharp division between two
opposing singular conceptions – between those who adhere to democracy’s cen-
trality to constitutionalism but doubt its viability in the postnational domain and
those who would make a virtue out of constitutionalism’s independence from
democracy.
But why and how has modern constitutional thinking developed along these
lines? It is important to pay attention to the adjective ‘modern’ in beginning our
account of this series of changes. The idea of a constitution, already extended
beyond its original reference to physical organisms, undoubtedly possessed a
robust pre-modern tradition. Yet, prior to the age of the modern state, the idea of
the constitution tended to be applied in political discourse in a quite different
way from its subsequent usage. It was utilized in a historical-descriptive manner,
referring – in accordance with its underlying biological metaphor – to the political
way of life of a community in quasi-organic terms. This quasi-organic structure
was traditionally imagined and portrayed in a highly concrete fashion, as the
developed ‘body politic’ – the entirety of ways and means and customs of political
life. In late mediaeval times it gradually came to refer, more abstractly, to the
institutional form and complex of the political settlement. However, it was not
until the advent of the modern state, and in particular the early peak of documen-
tary constitutionalism in the United States and France at the end of the 18th cen-
tury, that this process of abstraction was completed. The constitution now as-
sumed a doubly normative character. Not only had it begun to refer to the specifi-
cally legal mode of articulation and regulation of the body politic (as opposed to
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the institutional consequences of that articulation), but also, in a more transform-
ative stage of juridification, through the medium of the early written consti-
tutions that legal modality now came to be seen as constitutive or generative of
that body politic.4 The documentary constitution became, in Tom Paine’s words,
‘a thing antecedent to a government’,5 a blueprint of how the body politic should
be organized rather than a simple reflection of how it was organized.
It is this sense of law, and in particular constitutional law, as somehow being ‘in
charge’6 – as providing the normative lodestar for the body politic, that provides
the key to understanding how modern constitutionalism in its original concep-
tion came to be viewed as standing in a relationship of tension with democracy.
Crucially, the initial distinction – and the initial distinctiveness – of the modern
constitutional state lay in its contrast with its absolutist predecessor of the 16th
and 17th centuries. In the early absolutist form of the state there had emerged
for the first time, in reaction to the partial and fragmented authority structures
of the feudal age, a monopolization and centralization of political power as an
indivisible public domain. But, in its incipient form, that indivisible public do-
main was one in which positive law was the instrument rather than the source of
sovereign power. Subsequently, in its new ‘constitutive’ variant, constitutional
law claimed to reverse this relationship. Modern constitutionalism, therefore,
came first and foremost to be defined in functional opposition to absolutism, as a
guarantee of limited (by law) government as opposed to unlimited government. In
turn, as this notion of constitutionalism as an ideal of limited government took
hold, such a conception did not fundamentally discriminate between the different
expressions of ‘sovereign’ authority which should be the due subject of consti-
tutional jurisdictio.7 The democratic or popular form of sovereignty was as much a
form of potentially overweening and abusive authority, and so as much in need of
checking, as were the monarchical or aristocratic forms of sovereignty.
What is more, democracy remained a tenuous and unsettled as well as a suspi-
cious object of constitutional thought, since – as we shall see – the extent to
which democratic forms of government actually succeeded in taking root under
the early settlements of modern constitutionalism itself remained highly uneven,
partial and subject to frequent reversal until the mid 20th century and beyond.
Accordingly, for philosophical and empirical reasons – both because democracy
was understood to harbour its own threats to the idea of limited government and
because democratic institutions were in any case a slow and faltering develop-

4 On these historical trends, see e.g., D. Grimm, The Constitution in the Process of Denationaliza-
tion, Constellations (2005) 12, 447; M. Loughlin, The Idea of Public Law (Oxford: Oxford Univer-
sity Press 2003, esp. chapters 3-6); C. Thornhill, Towards a Historical Sociology of Constitutional
Legitimacy, Theory and Society, 37 (2008), 161-197.

5 T. Paine, The Rights of Man, New York: St. Martin’s 1988, p. 29.
6 J. Waldron, Is the Rule of Law an Essentially Contested Concept (in Florida)?, Law and Philosophy

21 (2002) 17-64, 157.
7 See G. Sartori, Constitutionalism: A Preliminary Discussion, American Political Science Review 56

(1962) 853-64.
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ment of the modern state8 – constitutionalism in its early modern form tended
not to place democracy at its normative centre but rather as something lurking at
the margins to be tamed and constrained.9

The semiotics of recent state-centred constitutional theory increasingly suggest
an inversion of this historical understanding. Constitutional theorists of the late
twentieth century have typically been at pains to reconcile constitutionalism and
democracy. This has much to do with the unprecedented prominence of the
democratic idea today. The 20th century has been labelled by some as the Demo-
cratic Century,10 the high point in the pursuit of ‘the ideal of government by act
of the people’.11 It is, according to Amartya Sen, the age in which democracy has
ceased to be understood in its various localities as a purely local need and has
come instead to be endorsed as a ‘universal commitment’ and so as a ‘normal’
template of government.12 Crudely, there are positive and negative reasons for
this. Positively, the 20th century, and more precisely the second half of the 20th
century, saw unprecedented success for the democratic project. By 1941, in the
depths of the Second World War, there were only thirteen countries in the world
who still could meet the most basic criteria of democratic self-government. Yet by
the end of the century, as many as 119 out of 192 states could be described as
electoral democracies.13 In numerous cases democracy remained, and remains
today, an extremely fragile flower, poorly embedded within the local political cul-
ture, threatened and compromised by myriad external pressures in a globalized
world. But even if practice often remains deficient, there is no doubting the
relentless spread of democracy’s rhetorical endorsement.
Negatively, moreover, the ideal of democratic self-government has gained trac-
tion because of the absence of credible alternative universal ideals of political
organization. For the 20th century was also the century of disillusionment, its
various and contending totalizing ideologies progressively discredited as culpable
agents in an unprecedented ‘age of extremes’.14 Fundamental belief systems,
‘thick’ and comprehensive doctrines of the good life, of course, retain a strong
sociological presence today, indeed perhaps more so now than at any time since

8 Of course, there is also a causal relationship between these two trends. One of the reasons why
democracy was such a slow developer was precisely because the constitutionalist argument for
‘limited government’ could be so effectively deployed against it, and vice versa.

9 This is not the place to document that claim in full. However, if we take only the American
debate, few would doubt Dworkin’s claim that it has until recently been ‘the near unanimous
view’ of American constitutional scholars and lawyers that a strong conception of constitutional-
ism, especially as articulated through a strong version of judicial review, is one that compromises
democracy. See Dworkin, Freedom’s Law: The Moral Reading of the American Constitution, Cam-
bridge Mass.: Harvard University Press 1996, p. 18.

10 Freedom House Report Democracy’s Century: A Survey of Global Political Change in the 20th Cen-
tury, New York: Freedom House 1999.

11 Michelman, n. 2 above.
12 A. Sen, Democracy as a Universal Value, Journal of Democracy 10 (1999), 3 -17.
13 See Freedom House Report, n. 10 above; see more generally, J. Keane, The Life and Death of

Democracy, London: Simon and Schuster 2009.
14 E. Hobsbawm, The Age of Extremes: The Short 20th Century, London: Michael Joseph 1994.
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the mid 20th century.15 However, the idea that such belief systems should prevail
as global ideals founders both on the equally implacable conviction of opposite
fundamentalisms and on the scepticism of countless others. From this perspec-
tive, democracy’s attraction is as the lesser evil; its distinction remains, according
to Winston Churchill’s famous aphorism, ‘as the worst form of government
except all those other forms that have been tried from time to time’.16

But if the increasing centrality of democracy to political discourse and practice
produced significant efforts towards the reconciliation of democracy and consti-
tutionalism, the variation we find in the terms of that reconciliation betrays cer-
tain older tensions. At one end of the spectrum, there are those who tend to
‘define up’ democracy to meet a thicker sense of constitutional self-government.
At the other end of the spectrum there are those for whom constitutionalism is
‘defined down’ to meet a thinly proceduralist conception of democracy. And in
between these positions we find a wide range of options where democracy and
constitutionalism meet each other ‘half-way’, so to speak. 17

Ronald Dworkin provides a prominent example of those who would ‘define up’
democracy in ambitious terms to satisfy a thicker sense of constitutional self-
government. For him, democracy requires ‘that collective decisions be made by
political institutions whose structure, composition and practice treat all members
of the community as individuals, with equal concern and respect’.18 This
demands, therefore, not just the most basic constitutive rights and structures of
democratic participation (voting rights, the right to run for office, a reasonably
representative electoral system, legal recognition of political parties, etc.) and
other direct preconditions of democracy (most obviously, freedom of expression
and association) but a whole additional set of protections against any institution-
ally authored, facilitated or merely permitted abuses and deprivations that might
undermine equal respect and concern broadly conceived.
At the other extreme, we find positions at or close to the ‘pure procedural’19 pole,
where constitutionalism is ‘defined down’ as a means to serve the ends of a demo-
cratic process of government. This kind of stance, associated with writers such as
John Hart Ely20 and Robert Post21 in recent years, understands constitutionalism

15 See e.g., M. Ruthven, Fundamentalism: The Search for Meaning, Oxford: OUP 2005.
16 Quoted in J. Keane, n. 13 above, 581.
17 For an excellent overview of contemporary constitutional theory’s treatment of democracy, and,

in particular, its tendency to view ‘constitutional democracy [as] a tautology rather than an oxy-
moron’ (90) see R. Bellamy, Political Constitutionalism: A Republican Defence of the Constitutionality
of Democracy, Cambridge: Cambridge University Press 2007 esp. chapter 3. Bellamy’s classifica-
tion of the ways in which constitutionalism is reconciled with democracy is more detailed than
the one I deploy in the present article, but the basic distinction between those forms of reconcil-
iation based on a ‘thickened-up’ definition of democracy and those based on a ‘thinned-down’
version of constitutionalism also informs his approach.

18 Dworkin, n. 9 above, 17.
19 To use Michelman’s term; n. 2 above, 39.
20 J.H. Ely, Democracy and Distrust: A Theory of Judicial Review, Cambridge Mass.: Harvard Univer-

sity Press 1981.
21 R. Post, Constitutional Domains: Democracy, Community, Management, Cambridge Mass.: Harvard

University Press 1995.
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as lacking any democracy-independent moral foundations. Instead, constitutional
thinking and the constitutional process exist only to ensure that political deci-
sion-making and the public debate that informs political decision-making is
accessible to all interests and preferences on equal terms.
If these polar positions see democracy as subservient to an idea of the ‘good’ con-
stitutional polity, or conversely, constitutionalism as subservient to democracy
conceived of as a purely procedural ideal, a third set of intermediate positions
avoids subservience in either direction but nevertheless retains a commitment to
the idea of democracy and constitutionalism as fundamentally mutually suppor-
tive ideals. Jürgen Habermas, to take a prominent and highly influential example
of this middle way, understands constitutional democracy as located in the sym-
biotic relationship between private and public autonomy in the era of political
modernity.22 The protection of a sphere of individual autonomy and the guaran-
tee of an inclusive public domain of political discourse and participation are seen
as twin and indeed co-original virtues of the modern age. And while their com-
mon origins suggest some level of moral compatibility or interconnection,23 in
the final analysis each virtue remains irreducible to the other. That is to say, there
is no relationship of normative subordination or subsumption in either direction.
There is, however, a key relationship of empirical interdependence. Not only is
private autonomy deemed to be a factual prerequisite of effective public auto-
nomy and of a healthy domain of political participation, but, reciprocally, the lat-
ter also offers the best guarantee of the continued protection of private auto-
nomy. What we have, in short, is a conception of constitutional democracy where,
unlike ‘defined up’ democracy or ‘defined down’ constitutionalism, a measure of
normative distinction between the values associated with democratic process
(public autonomy) and those associated with constitutionalism more broadly (pri-
vate and public autonomy) is conceded, but where this divergence is deemed not
to require any trade-off between them due to the mutually supportive causal rela-
tionship which obtains between the operation of the two sets of values.
These are all powerful and influential positions, but none of them tells the whole
story of the relationship between democracy and constitutionalism. Indeed, their
very divergence inter se offers some indication of what is missing from each. In
their desire to hold constitutionalism compatible with democracy, they tend to
paint an unbalanced picture. On the one hand, they succeed in deepening our
understanding of the ways in which certain prior constitutional notions are
indeed necessary to the articulation of democracy, and to that extent they mark
an advance from the earlier orthodoxy of modern constitutional thought as con-
cerned too much with the ‘limitation’ of ‘limited government’ and too little with
its basic ‘constitution’. On the other hand, however, in so doing they tend in their
different ways to gloss over the continuing and unavoidable tensions between
democracy and constitutionalism, and in particular the need for constitutiona-
lism to draw upon resources other than democracy in its vital role of addressing

22 See in particular, J. Habermas, Constitutional Democracy: A Paradoxical Union of Contradictory
Principles?, Political Theory 29 (2001) 766-81.

23 This is further explored in Section V below.
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the incompleteness of democracy. Whether by straining democracy beyond the
limits of any broadly shared understanding of its terms and towards a thicker
conception of constitutionalism which arguably stands beyond and perhaps
against democracy, or by reducing constitutionalism to a purely democratic-
process supportive role and treating that supportive role as itself fully democrati-
cally specified, or by admitting some tensions between democracy and consti-
tutionalism but resolving these by resort to a speculatively serendipitous causal
formula, these theories tend to close prematurely the open question of the rela-
tionship between constitutionalism and democracy. In so doing, they cannot
grasp the iterative and indeed irresoluble quality of the tension between democ-
racy and constitutionalism, and how this may coexist with a relationship of
mutual support.
As we shall specify more fully in due course, if anything, the tendency towards a
diversity of singular understandings of the relationship between democracy and
constitutionalism is amplified in the global age. However, this development takes
place in a context where, in something of a reversal to the earlier modern tradi-
tion, democracy and constitutionalism again begin to appear in fundamental ten-
sion. On the one hand there are those, heirs to the more recent tradition of a
democratically rooted constitutionalism, for whom the very idea of constitutional-
ism is deeply imperilled by the severing of the umbilical chord connecting it to the
democratic state.24 On the other hand there are those, heirs to the earlier tradi-
tion of modern constitutionalism as a bridle upon and limitation of public power,
for whom constitutionalism can flourish anew beyond the declining range of the
democratic nation state.25 Again, in their very singularity these understandings
tend not to appreciate the overall picture, either overstating or understating con-
stitutionalism’s dependence on democracy.

3 Constitutionalism and Democratic Incompleteness

Let me now set out the basic structure of my alternative understanding of the
double relationship between constitutionalism and (incomplete) democracy. As
already noted, in this perspective constitutionalism is necessary both to realize
democracy and to supplement and perhaps qualify democracy. In so doing, consti-
tutionalism is responding to the empirical and normative dimensions of the
incompleteness of democracy respectively, and in both cases is bound to do so in
terms which cannot themselves be fully justified by reference to democratic crite-
ria. In the introductory Section it was noted that certain broad features of this
double relationship have remained constant over the period of modern constitu-

24 See e.g., D. Grimm, n. 4 above.
25 Much of the literature on the constitutionalization of international law, for all its internal diver-

sity of approach, takes this basically more optimistic line. Many representative examples of this
genre can be found in two recent edited volumes; J. L. Dunoff and J.P. Trachtman (eds.) Ruling
the World? Constitutionalism, International Law, and Global Governance, Cambridge: CUP 2009;
J. Klabbers, A. Peters and G. Ulfstein (eds.), The Constitutionalization of International Law, Oxford:
OUP 2009.
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tionalism, and it is this continuity which allow us to disaggregate the relationship
between constitutionalism and democracy into a number of settled sub-themes or
dimensions. An examination of these sub-themes will reveal the general ways in
which constitutionalism functions to realize democracy, the general ways in
which constitutionalism functions to supplement or qualify democracy, as well as
providing a broad indication of how these two relational dimensions themselves
interrelate.
We can identify seven such sub-themes; namely authorship, stakeholding, represen-
tation, competence, non-democratic values, implementation and demarcation. The
first four sub-themes – authorship, stakeholding, representation and compe-
tence – clearly relate to the question of realizing democracy. The fifth sub-theme,
non-democratic-values, clearly refers to the supplementation or qualification of
democracy. And the last two sub-themes – implementation and demarcation –
straddle the divide between realizing and supplementing or qualifying democracy.
Let us now say rather more about the way in which modern constitutionalism has
traditionally responded to democratic incompleteness across the seven dimen-
sions.

3.1 Empirical Incompleteness; Constitutionalism as Democracy-Realizing
We will begin with the four clearly democracy-realizing dimensions of the rela-
tionship between constitutionalism and democracy. First, constitutionalism
addresses the deep question of authorship of the political community. Under what
circumstances should an expression of political voice count as an act of constitu-
tion-making or constitution-amending – as a basic initiation or adaptation of a
community as a political community and so as the appropriate container of a
democratic system of government (the when question)? Secondly, constitutional-
ism addresses the question of membership, or more broadly and more attuned to
the relevant nuances, the question of stakeholding. Whose interests and preferen-
ces should be taken into account in the operation of the democratic system (the
who question)? Thirdly, constitutionalism addresses the question of representa-
tion. Through which forms ought stakeholders, on the authority of the authors, to
be democratically represented (the which question)? And fourthly, constitutional-
ism addresses the question of prerequisite competence. What kinds of capacities
are required of the stakeholders and their representatives for them to be compe-
tent (re)producers and operators of a democratic system, and what constitutional
right and protections are necessary to furnish these capacities? In other words,
how do we ensure that the relevant actors possess the wherewithal to operate the
political system in a democratic fashion (the wherewith question)?
Let us now look at the various democracy-realizing dimensions in a little more
depth. What are the ingredients that constitutionalism supplies, without which
democracy cannot realize itself, and in what sense are these democracy-realizing
attributes dependent upon considerations other than purely democratic ones?
Take first the question of authorship. This is traditionally viewed in constitution-
al theory through the concept, first developed by Abbe Sieyes, of pouvoir consti-
tuant or ‘constituent power’. In a tract that became the effective manifesto of the
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French Revolution,26 Sieyes sought to identify an originary polity-embracing
power capable of giving birth to the constitutional settlement – the pouvoir consti-
tué – and standing in some kind of relationship of pre-eminence over it. Consti-
tuent power, therefore, speaks to the most basic sense in which constitutionalism
displays a ‘constitutive’ quality with regard to the (potentially) democratic polity.
It energizes the initial process – the constitutional convention, constituent
assembly or other device – through which is produced the initial constitutional
document for a polity (or, indeed, through which is generated any successor con-
stitutional document that announces a new founding unauthorized by its prede-
cessor), which in turn provides the necessary framing conditions and any addi-
tional norm-generating capacity for the fashioning and operation of democracy
within that polity.
Arguably, too, any amendment of the constitution, involving an alteration of the
framing document itself but in terms formally specified by the framing docu-
ment, is also an act of authorship, in this case authorized but not exercised by the
original framers, which will have a bearing on the ongoing fashioning and opera-
tion of any democratic settlement. Again here, constitutionalism provides a pre-
requisite to democracy, one that is necessary not in this latter case to ensure that
democracy ‘gets going’, as in a founding document, but rather to ensure that
democracy’s basic framing terms do not congeal and become a ‘dead letter’, insen-
sitive to any changes in conditions which might affect their contextual suitability
as basic framing terms.27

Yet constitutionalism’s supply of the terms and conditions of authorship of the
polity, although necessary to democracy, is not itself democratically determined.
There can be no definitive democratic answer to the question of who is the popu-
lar sovereign – of who gets to constitute the polity and under what conditions. As
Hans Lindahl puts it, the ‘collective self-constitution’ of a political community
‘means constitution both by and of a collective self’.28 The collective self duly con-
stituted (the of) is the product of rather than identical with the collective self con-
stituting (the by). It follows that whatever democratic credentials are possessed
by the latter duly constituted body cannot be used to provide retrospective war-
rant for the democratic credentials of the earlier constituting body, which
remains a body without any democratic pedigree beyond its own self-assertion. A
similar problem of unfounded foundations attaches, at one remove, to formal
amendments of the constitution. Here, the immediate credentials of the amen-
ding constituency are located in the founding document, which in its amending
formula specifies the terms of that constituency. However, that founding docu-

26 A. Sieyes, What is the Third Estate? (1789) (Eng. Trans. M. Blondel, New York, Praeger, 1963).
27 Of course, some part of the (controversial) argument in favour of a more ‘activist’ conception of

judicial review, and against strongly originalist conceptions of the judicial role in constitutional
interpretation, depends upon constitutional judges, in the absence of formal amendment, them-
selves assuming a quasi-amending role in response to post-foundational societal change. See e.g.,
S.M. Griffin, American Constitutionalism: from theory to politics, Princeton: Princeton University
Press, chapter 1.

28 H. Lindahl, Towards an Ontology of Collective Selfhood, in: M. Loughlin and N. Walker (eds.),
The Paradox of Constitutionalism, Oxford: OUP 2007, p. 9-24, at p. 10.
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ment is itself but the product of the self-assertion of an originary and constituent
body necessarily lacking its own democratic pedigree. Again, the work of the con-
stitution in enabling democracy possesses no definitive democratic warrant.
Of course, all this is to say is that collective selfhood is progressively as well as
regressively authorized, and so we should be wary of overstating the difficulties
the problem of origins poses to democratic theory. Democratic authority is reflex-
ively constructed over time – it is about the continuously self-amending relation-
ship of a collective self to itself rather than a seamless continuity of identity and
sameness.29 Such reflexivity, indeed, is an inevitable feature of all collective activ-
ity, however organized,30 – of all bounded contexts of decision-making, whether
or not professedly democratic. It does not mean either that the original consti-
tuent body lacks a plausible democratic claim, or that we cannot distinguish
between more or less plausible such claims.31 It is a matter of sociological investi-
gation how much contemporaneous legitimacy a self-proclaimed constituent body
enjoys amongst the constituency for whom it professes to speak, and, given the
operation of an ongoing reflexive process, later endorsements and re-endorse-
ments mean that the level of any such social legitimacy can vary over time. Yet,
these qualifications notwithstanding, there remains something arbitrary – some-
thing necessarily democratically unfulfilled and in some measure self-fulfilling
about the original constituent act and signature in its own time. The original con-
stitutional imposition of democracy, in other words, is also inevitably an imposi-
tion upon democracy.
Similar considerations apply to questions of stakeholding and representation.
The initial constitutional settlement will either specify or will provide the norma-
tive basis for specifying who counts in the polity. Categories of citizenship or
nationality will set out who are full members of the polity for the purposes of
taking part in democratic politics (in particular, voting and standing for elected
office). Constitution-level decisions will be taken, or will enable other decisions to
be taken, as to who should be ineligible (aliens), or partially eligible (those deni-
zens, for example, who may vote in local or supranational elections but not in
national elections), and how to move through the levels of eligibility (through
residence, citizenship tests, etc.). The constitutional framework will also specify,
or set out authoritative procedures for specifying which otherwise eligible catego-
ries may be disqualified (for example, prisoners or minors).32

In all cases, the identification of those who are deemed to have sufficient stake in
the polity to be full participating members of its political system, while providing
an important anchor for the democratic process, is again not itself something
that can be compellingly derived from democratic principles. Rather, just as with

29 See e.g., Lindahl, n. 28 above at14 et seq.; see also B. Van Roermund, Sovereignty: Unpopular and
Popular, in: N. Walker (ed.), Sovereignty in Transition, Oxford: Hart 2003, p. 33-54.

30 See e.g., H. Lindahl, Acquiring a Community, European Law Journal 9 (2003), p. 433-50.
31 See e.g. S. Chambers, Democracy, Popular Sovereignty and Constitutional Legitimacy, Constel-

lations 11 (2004), 153.
32 For a wide-ranging study of the varied constitutional treatment of democratic membership at

both national and supranational level in the European Union, see J. Shaw, The Transformation of
Citizenship in the European Union, Cambridge: CUP 2007.
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authorship, the initial choice of constituency may create a self-reinforcing bias in
addressing the question of who counts. This is not to say that membership of the
polity is something that cannot be plausibly addressed and theoretically elaborat-
ed from a perspective of democratic principle. Many efforts have been made to do
so.33 On the one hand, membership of the demos may be seen as something that
should be restricted to those who enjoy a basic affinity and ‘we-feeling’. Those
who share a basic level and continuity of sympathetic identification, of mutual
trust and respect, and perhaps of common belief, may be seen to be a democracy’s
‘natural’ constituency. This can be defended in moral philosophical terms,
because such an approach to the determination of the ‘collective self’ in the
democratic process of ‘collective self-government’ may be animated by just those
considerations of collective autonomy as appear to be so closely ethically implica-
ted in the endorsement of the basic idea of procedural democracy itself. Addition-
ally, an affinity-based conception of political community can be defended in prag-
matic terms, because such a cohesive or solidaristic demos is advantageously
resourced to supply ‘the battery of power’34 necessary to generate effective self-
government. On the other hand, membership may be seen to be properly tied to
the impact of the polity upon one’s interests and preferences. From this perspec-
tive, democratic theory has produced many versions of the ‘all affected’ principle
to argue where the line of impact should be drawn and what the appropriate
‘impacted’ constituency of collective self-government should be in any function-
ing polity.35

Far from a dearth of democratic theory on the question of membership of the
demos, therefore, what we have in fact is a surplus. These two quite different per-
spectives, each of which also admits of a variety of different possible internal
refinements, are apt to draw conflicting conclusions, with the affinity- and affect-
based approach tending to be the more selective and the impact-based approach
tending to be the more inclusive.36 What this means is that even to the extent
that constitutional decisions as to the proper stakeholders of the polity are sensi-
tive to democratic considerations and, in the post-constituent moment, remain
open to arguments that do not simply reinforce the existing constituency’s sense
of the proper constituency, such considerations themselves are controversial inter
se and cannot provide definitive answers within the prism of democratic theory
and principle.
For their part, questions of representation suffer from a similar form of democrat-
ic underdetermination. Modern constitutionalism has been the constitutionalism
of large nation states, and the democracy it has precipitated has been of the
representative kind appropriate to large nation states rather than the assembly

33 For a recent overview, see D. Miller, Democracy’s Domain, Philosophy and Public Affairs 37 (2009),
p. 201-228.

34 M. Canovan, Nationhood and Political Theory, Cheltenham: Edward Elgar 1996.
35 See e.g., J. Habermas, Moral Consciousness and Communicative Action, Cambridge Mass.: MIT

Press 1995; R. Goodin, Enfranchising All Affected Interests and Its Alternatives, Philosophy and
Public Affairs 35 (2007), 40-68; T. MacDonald, Global Stakeholder Democracy, Oxford: OUP 2008.

36 Miller (n. 33 above) connects these approaches to what he calls ‘L-Democracy’ (i.e., liberal) and
‘R-Democracy’ (i.e. radical) respectively, p. 204-207.
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democracy of Athenian and later small city republics. This has raised myriad ques-
tions of institutional design. How is it possible to ensure representative forms
best capable of approximating equality of influence amongst members when fac-
tors of size and internal differentiation may lead to certain interests and pref-
erences being ignored or systematically outweighed? Various systems of represen-
tation vie with each other to answer questions about the optimal allocation of
influence. Majoritarian systems of election, oriented towards rewarding parties
and constituencies possessing a relative majority throughout the entire popula-
tion with a clear mandate to govern, vie with proportional representation sys-
tems oriented towards rewarding different interests in the community in a statis-
tically accurate manner.37 Unitary systems, oriented towards treating the demos
as a cultural and institutional singularity, vie with federal or consociational sys-
tems in which the overall system of representation recognizes systematic cleav-
ages in the population in terms of sub-territorial national or regional identifica-
tion or other forms of cultural, linguistic or religious affiliation.38 Parliamentary
systems oriented towards single or coalition party government vie with presiden-
tial systems in which representative influence is channelled separately to diffe-
rent governmental organs (executive and legislative) and executive power is deem-
ed sufficiently distinct to be the subject of the special forms of empowerment and
constraint associated with the presidential office.39

In all cases, again the basic constitutional choice is democratically determining
rather than democratically determined. There is no one best democratic way how
to design a system of democratic representation. Partly, this is a question of the
different social environments of democracies demanding different institutional
solutions. However, even if we take into account the best evidence of the prior
pattern of preferences, interests and allegiances in the relevant environment,
there is no objective, situationally specific, democracy-revealing ‘fact of the mat-
ter’, but a whole host of contending considerations about how to measure and
assess effective influence. Granted, the mature representative system may well in
fact closely track the original balance of voice and influence within the collective
authorship of the polity – a link which tends to be clearest in federal or consocia-
tional systems. Yet this merely refers us back to the contingency of the initial
authorial formulation, and so demonstrates how the answers to constitutional
questions of representation, like those of authorship and stakeholding, rather
than decided in the domain of disinterested democratic principle may be strongly
path-dependent.
If we turn, finally within the category of democracy-realizing dimensions of con-
stitutionalism, to questions of competence, here somewhat different but ultima-

37 An Interparliamentary Union study of 150 democracies in 1993 revealed 83 majoritarian electo-
ral system and 57 PR systems, with the remainder mixed. Electoral Systems Worldwide: A Compar-
ative Study, Geneva: Interparliamentary Union 1993.

38 See e.g., S. Choudhry (ed.), Constitutional Design for Divided Societies: integration or Accommoda-
tion?, Oxford: OUP 2008.

39 See e.g., R. Elgie, From Linz to Tsebelis: three waves of presidential/parliamentary studies?,
Democratization, 12 (2005), p. 106-122.
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tely similar considerations arise.40 Unlike the other three dimensions, there exists
some kind of uncontroversial core of democratically mandated constitutional pre-
requisites to democracy. Democracy, even in its thinnest proceduralist understan-
ding, requires certain minimal conditions of political and personal freedom on
the part of its stakeholders and office-holders. Without freedom of speech and
freedom of association, and without the due process rights associated with liberty
from arbitrary arrest or interference by the state, it would be impossible to guar-
antee the basic processes of opinion-formation and dissemination in the absence
of which no culture of uncoerced collective decision-making on questions of
import to that collectivity can flourish. But even within these core categories,
hard questions arise about how far we should go. Do we protect only directly
‘political speech’ or is any expression and communication of opinion on any mat-
ter of potentially public interest to be safeguarded? Do we protect only directly
political assemblies, or any forms of collective coming together, whether in the
economic or the religious sphere, that may indirectly impact upon collective polit-
ical opinion-formation and dissemination? Do we treat freedom of information
– the entitlement to have one views informed and ones preferences influenced by
the best available evidence on matters of public importance and by detailed
monitoring of the operation of public services and the behaviour of public offi-
cials – as every bit as much a prerequisite to democracy as are freedom of speech
and association? And what of privacy, property, subsistence and security? As a
simple causal thesis, are these indispensable planks of the platform necessary for
the performance of democracy, or can we conceive of a thriving democracy in
their absence, or, more likely, in their merely heavily qualified presence? And
what, too, of these competences, which may overlap considerably with those lis-
ted above, but which are defended, not (or not exclusively) on the basis that they
are causally prerequisite to democracy, but because they stand in an internal
moral relationship to democracy? That is to say, they are treated as democrati-
cally-relevant competences because they are deemed to recognize and protect just
those values which it is the moral rationale of democracy to recognize and pro-
tect – as in Dworkin’s expansive conception of the attitude of equal respect and
concern for the moral independence of all members of the community.
So once we get beyond a consensus on the core of prerequisite competences, or,
even more modestly, a consensus on the bare idea of a core which may itself begin
to fray immediately as we begin to try to delimit that core, democratic principle
and theory becomes unable to determine those competences that are required for
democracy’s own meaningful elaboration. Again, the problem is not a lack of
democratic theory, but a surfeit – one that marks out this particular question as a
key battleground for the standing controversy between ‘thin’ and ‘thick’ concep-
tions of democracy. In the final analysis, there is no democratically mandated
right answer, and again constitutionalism must draw upon resources other than
democracy in answering one of the unavoidable questions about the realization of
democracy.

40 See e.g., J. Waldron, Law and Disagreement, Oxford: OUP 1999, chapter 13.
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In summary, therefore, we may conclude by noting a distinction between the
moral and political purpose and the social epistemology of constitutional thinking
across the four dimensions of democracy-realization. On the one hand, when
addressing the when, who, which and wherewith questions, constitutionalism
thinking and practice is geared to the realization of democracy. On the other
hand, in so doing, although there is much scope for drawing upon the resources
of democratic thinking in addressing these questions, these democratic resources
cannot provide definitive answers. Rather, from a democratic perspective a cru-
cial element of contingency remains. Other factors will inevitably play their part
in the making of key constitutional decisions, and, indeed, so intensely reflexive
are the democracy-engaging processes set in motion by constitutionalism that
there will be a tendency towards the reinforcement of foundational biases.

3.2 Normative Incompleteness; Constitutionalism as Democracy-Supplementing and
Democracy-Qualifying

Fifthly, and bringing in the second general relational vector connecting constitu-
tionalism to democracy, we may identify a broad and general democracy-supple-
menting or qualifying dimension. As we saw in Section Two, this is a domain of
constitutional theory and practice which attracts a double doze of scepticism. Not
only its content, but even its very existence stands as controversial between differ-
ent positions. In particular, any constitutional reference point outside of democ-
racy is denied by those who would reduce constitutionalism entirely to the service
of a procedural version of state democracy, just as, in the recent symbolic pomp
of democratic constitutionalism, the possibility of a non-democratic constitution-
al supplement has been glossed over even by those, such as Dworkin, and to a
somewhat lesser extent Habermas, whose much ‘thicker’ constitutional vision is
presented as nothing more than the full working out of the premises of democrat-
ic theory. Accordingly, this fifth category is one best defined negatively and open-
endedly. It addresses the question of what, if any, are the other, non-democratic
values, whether understood in terms of individual rights or collective goods that
ought to be pursued and upheld by the constitution (the what else question)?
The list of candidate values here looks very like the open-ended list we perused
previously under the democracy-realizing head of prerequisite competences. Such
individual rights as property and subsistence, together with other basic welfare or
social rights would figure prominently, as would certain public goods less easily
reduced to an aggregation of individual rights, such as security and education. So
too, at a higher level of abstraction, would some general desiderata which might
in some catalogues be seen as part of a democratic conception of the good
sensulargo, but which might equally in other moral schemes be seen as equipri-
mordial or interdependent with rather than reducible to democracy, or indeed as
deeper values served by democracy. We are talking here of values as broadly pit-
ched as equality, liberty, dignity or fraternity.41

This last category of more abstract values neither reducible to nor in conflict with
but somehow interwoven with democracy is an intriguing one, and one to which

41 See e.g., Dworkin, n. 9 above, p. 25-6. See also Waldron, n. 40 above, chapter 13.
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we return in the concluding Section. But for the moment, it is necessary to lay
down a broader marker about the knowledge claims associated with all putative
members of the category of democracy-supplementing or qualifying values. The
point here is not to seek to draw the unequivocal conclusion that the kinds of
constitutional claims which might be and frequently are made on behalf of such
individual and collective values, however concrete or abstract, are necessarily
additional to or inconsistent with democracy. That would be to make an equal
and opposite error to those who would declare with similar conviction that any
and all such constitutional values are necessarily implied by and so ultimately
reducible to democracy (however thinly or thickly conceived).
Rather, all we can confidently say is that there is no generally agreed understan-
ding of democracy on the basis of which all other candidate constitutional values
are necessarily implied by and reducible to its terms. Given the wide range of pos-
sible understandings of democracy, indeed, the most we can hope for by way of
agreement as to democracy’s core meaning is some kind of overlapping consensus
across that wide range. However, since any conception of democracy (or rather,
any shared dimension of various and diverse conceptions of democracy) capable
of attracting the requisite overlapping consensus could be no more than a thin
proceduralist one, there would remain many other candidate constitutional
values palpably not reducible to the terms of that thin consensus. In other words,
to the extent that there is or could be minimum agreement about democracy as a
cornerstone of constitutionalism, that agreement does not and could not extend
far enough to cover the many other candidate constitutional values to which at
least some parties to any such minimal agreement would subscribe. We have no
choice, therefore, when seeking to make sense of modern constitutionalism in a
way that does not close off options by (deeply controversial) definitional fiat, but
to hold open the putative category of non-democratic values.

3.3 Empirical and Normative Incompleteness: Two Mixed Constitutional Functions
We can complete our catalogue of modern constitutional functional domains by
referring to two such functions straddling the distinction between democracy-
realizing and democracy-qualifying.
Sixthly, then, constitutionalism also addresses democratic incompleteness at the
level of implementation of the overall system of government (the how question).
Just because constitutional law, uniquely amongst categories of law within the
positive legal order of the modern state, cannot resort to any higher socially sour-
ced and institutionally grounded legal authority in support of its own normative
purposes, it must take responsibility for its own effectiveness as law. This work of
self-execution can in turn be sub-divided into normative or regulatory design
questions, and integrative or cultural questions.42

Normatively, what institutional framework – that is to say, what particular com-
bination and interconnection of legislative, executive and judicial functions and
institutions, will best reflect and achieve the normative values and purposes of

42 See e.g., D. Grimm, Integration by Constitution, International Journal of Constitutional Law 3
(2005), p. 193-208.
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the constitution? Importantly, just because these deep normative purposes may
be mixed, relating to democracy and (arguably) non-democratic values alike, so
too their implementation may reflect this mixity of democracy-realizing and
democracy-supplementing or -qualifying functions. For example, an independent
emphasis on those presumptively non-democratic values based on individual
rights might be thought to be well served by a strong regime of judicial review of
legislation and of administrative discretion.43 Or a strong emphasis on the goods
of internal and external security might be thought to be well served by a strong
emergency powers regime against internal and external threats, or by protecting
certain types of executive action from close contemporaneous involvement or
scrutiny by the other branches of government.44 Equally, even to the extent that
the normative design of the constitution is only concerned with the implementa-
tion of the value of democracy, this will by no means always require democracy
‘all the way down’. Rather, even the fullest and ‘purest’ commitment to the collec-
tive procedures of self-rule will accept that the very objective of collective self-rule
will be frustrated if it is extended to very nook and cranny of decision-making
relevant to that collectivity. Rather, in order to be effective as self-rule democratic
procedures in a large and complex modern polity inevitably required be supple-
mented in some measure (the extent and forms of which, however, are themselves
a matter of significant controversy and dispute) by certain ‘depoliticizing’ mecha-
nisms that instead emphasize expertise, disinterestedness, dispassionate analysis
or deliberative rationality.45

Culturally, to what extent can the constitution assist in promoting and sustaining
the cultural conditions most conducive to its own effective implementation? This
requires us to look at the symbolic rather than the normative performance of the
constitution. We noted in our discussion of stakeholding above that democratic
theory will often favour constitutional conceptions of membership that stress the
affinity and mutual sympathy of the members. When we come to consider the
role of constitutionalism in the implementation of its own normative pro-
gramme, however, the constitution itself no longer simply reflects existing solidar-
ities. Rather, it seeks through its own symbolic resonance to cultivate existing or
new solidarities.46 Typically, it does so by means of encouraging an attachment to
itself or to its key institutions (e.g. a Parliament, a presidential office, a Supreme
Court, a monarchy), whether through the inclusive procedure or successful fact of
its generation or – more significantly in the long run – in the case of a mature

43 Although as Waldron argues, this does not necessarily follow, and a robust conception of rights
protection can be defended as compatible with a constitutionally unchecked system of majoritar-
ian legislation. See n. 40 above, chapter 10 ‘Between Rights and Bills of Rights’.

44 For a critical appraisal of these types of arguments in the post 9/11 United States environment,
see S. Holmes, The Matador’s Cape: America’s Reckless Response to Terror, Cambridge: Cambridge
University Press 2007.

45 See e.g., P. Pettit, Depoliticizing Democracy, Ratio Juris 17 (2004), 52-65.
46 For a comparative analysis of the different trajectories of cultivation of communal solidarities in

different constitutional models, see M. Rosenfeld, The Identity of the Constitutional Subject: Self-
hood, Citizenship, Culture and Community, London and New York: Routledge 2010, esp. chapters
5-7.
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settlement, due to ‘the people attributing to [it] a metalegal meaning’ as the dura-
ble standard bearer of the ‘achievements and aspirations of society’.47 Again, as
with the normative dimension of implementation, this symbolic dimension has
to do with the effectiveness of the whole, and so it cuts across such democratic
and other values as may be contained in the constitutional settlement.
Seventhly, and finally, constitutionalism has also always asked and answered the
boundary questions of democracy (the where question). It has been required to
specify the territorial and/or functional ‘scope’48 of the polity. And like questions
of implementation, questions of demarcation have traversed the divide between
democracy-realizing and democracy-qualifying functions. On the one hand, terri-
torial questions are typically democracy-realizing. A specification of the territorial
boundaries of the polity must be made prior to the realization of a democratic
system, but in so doing it need not engage values which directly rival or qualify
democracy itself. Rather, what will be germane will be a mix of external geopolitic-
al considerations of the relative strength and overall alignment of powers within
the region and the kind of internal associative considerations we have already
encountered in our discussion of constitutionalism’s democratic stakeholding cri-
teria. A specification of the functional boundaries of the polity, on the other
hand, by defining certain spheres as in or out of democratic bounds, whether this
be the system of private property or the organization of religion, may well do so
in direct consequence of, and in furtherance of its engagement with other, pre-
sumptively non-democratic, fundamental values.

4 The Global Age of Constitutionalism

It is this seventh constitutional function of demarcation, as we shall see, that has
been radically transformed under contemporary conditions of globalization. But
why and how has this happened?
If we think of globalization as speaking to the various intersecting ways in which
different circuits of power and influence cut across national boundaries with
increasing intensity,49 then we can begin to appreciate how this leads to changes
in our understanding of constitutionalism in general and constitutionalism’s rela-
tionship to democracy in particular. In a nutshell the constitutionally relevant
effects of the growth of various transnational circuits of power and influence to
which the contemporary wave of globalization refers, from the increasing flow of
capital, goods, people and services, to the growth of new communications media,
to new intercultural influences and institutional forms, can be categorized under
the heads of new challenges, new opportunities and new preferences respectively.
As regards challenges, present day state democracies increasingly find themselves
impotent to deal with issues that take the form either of externalities – how deci-

47 D. Grimm, n. 42 above, at p. 204.
48 R. Bellamy and D. Castiglione, Legitimizing the Euro-‘Polity’ and its ‘Regime: The Normative

Turn in EU Studies’, European Journal of Political Theory 2 (2003), 7-34.
49 For a representative range of contemporary thinking on globalization, see A. Jones, Globalization:

Key Thinkers, Cambridge: Polity 2010.
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sions taken in one state have a serious impact on people living in other states –
or, relatedly, of new collective action problems that can only be resolved by co-
ordination or co-regulation at a transnational level. Whether we are dealing with
global banking and investment markets, the flow of refugees, transnational crimi-
nality, the spread of infectious diseases or global climate change, individual states
increasingly lack the rules and resources to address the relevant questions on
their own. Alongside these challenges and constraints, and acting both as res-
ponse and reinforcing cause, there are new opportunities for co-ordination. Since
the middle of the 20th century, with the initial impetus provided by the post-war
internationalism of the United Nations, there has developed a range of global and
regional institutions and regulatory forms possessing a mixture of territorial and
functional jurisdiction. These institutions and forms are empowered to address
new transnational regulatory problems, but they also contribute to them in two
ways. They do so first, by further disempowering state institutions – for example,
the EU by introducing a single currency and by limiting state aids to national eco-
nomic concerns in the name of economic union, severely restricts the way in
which individual member states can respond to a domestic economic crisis.50

They do so secondly, by providing the means not just to respond to existing pro-
blems but to produce new forms of transnational interconnectedness, for exam-
ple, less restricted cross-border movement of persons, corporations, goods and
services, which in the scale and intensity of activity and interconnection they en-
able (e.g. more multinational corporations with a stake in many states, more
interdependent transport, more interdependent money markets, larger dual
national or denizen communities) in turn generate new externalities and new col-
lective action problems. At the level of preference structures, too, globalization is
a double-edged sword. The development of transnational interests and value
structures can create new global or universal normative standards and vernacu-
lars – for example as regards human rights.51 Yet by bringing different cultures
into overlap, it can also create new or heightened oppositions and enmities, as
with the rise of new forms of regionally sourced fundamentalism.52

The regulatory circuits that develop within this complex set of movements affect
the demarcation dimension of constitutionalism in two apparently opposite but
connected ways, with various ramifications for other dimensions of constitutio-
nalism. In some cases, globalization engenders more and more heavily overlap-
ping boundaries relevant to constitutionalism, while in others, by contrast, it dis-
penses with the logic of boundaries altogether.
Globalization engenders more boundaries and more heavily overlapping bounda-
ries to the extent that it encourages the creation of new post-state polities, para-
digmatically the EU, but increasingly too the other regional economic unions,
which no longer stand in a relationship of mutual exclusivity with each other or

50 As was spectacularly illustrated in the Greek debt crisis of the early Summer of 2010.
51 See e.g., C. Gearty, Can Human Rights Survive?, Cambridge: CUP 2005.
52 See e.g., Ruthven, n. 15 above.
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with state polities.53 That is to say, the more basic integrity of boundaries under
the modern state system, the sense that the constitutional limits, wherever
marked out, would be coincidental with the limits of other constitutional polities,
and that in this way internal sovereignty would be aligned with external sover-
eignty, no longer holds. This in turn creates two sets of difficulties, which we may
again illustrate through the example of the EU as an entity notorious both for its
‘democratic deficit’ and for its institutional complexity. On the one hand, by divid-
ing up democratic functions into a greater number of polity ‘slices’, the EU threa-
tens vital resources of democracy-enabling political culture at both state and
post-state level. On the other hand, as the political life of individuals and commu-
nities is increasingly dispersed across a variety of polities, the complex and
obscure technology of the coordination and co-articulation of these different re-
gimes becomes key to life-chances.
On both of these counts, each of constitutionalism’s democracy-realizing func-
tions become more urgent, more stretched and more likely to encounter prob-
lems. As the aborted constitutional settlement of the EU in 2003-5 demonstra-
ted, authorship problems are compounded in a postnational unit whose constitu-
ent power – perhaps the European people, perhaps the European peoples, or per-
haps a mixture of the two – is a matter of deep dispute, not least because it over-
laps the sources of constituent power of the pre-existing states.54 Membership
criteria, too, become more problematic in the European Union when one is deal-
ing with a secondary political community in which every citizen is always already
a citizen of a primary state community, and where the presence of both intra-EU
second country nationals and non-EU third country nationals provide a more gra-
duated and less clearly demarcated sense of distance from the citizenship core
than under the traditional insider/outsider dichotomies of one-dimensional state
citizenship.55 For their part, constitutional systems of democratic representation
have been predicated on the exclusivity of the democratic arenas they inhabit,
and it becomes difficult to make constitutional sense of representative prospects
and possibilities when this logic of exclusivity is displaced. Arguments about
federalism take on a new dimension in political configurations that are multi-
level rather than just two-level; arguments about consociationalism become more
complex when the number of overlapping minorities expands; arguments about
the relative merits of strong parliamentarianism or presidentialism are confoun-
ded when there are a multiplicity of parliaments and presidents located at differ-
ent levels.56 What is more, if we turn to the democracy-realizing dimension of
constitutional implementation, the new split and multi-level system produces not
only problems of complexity at the normative level but also motivational pro-

53 See e.g., my Beyond Boundary Disputes and Basic Grids: Mapping the global disorder of norma-
tive orders, International Journal of Constitutional Law 7 (2008), 373-396.

54 See my Post-Constituent Constitutionalism in the EU, in: Loughlin and Walker (eds.), n. 29
above, p. 247-268.

55 See e.g., Shaw, n. 32 above: N. Walker, Denizenship and Deterritorialization in the EU, in: H. Lin-
dahl (ed.), A Right to Inclusion and Exclusion?, Oxford: Hart 2009, p. 261-72.

56 See e.g., V. Bader, Complex Citizenship and Legitimacy in compound polities (MLPs and MLG):
The EU as example, EUROSPHERE, WP 1 (2008).
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blems at the cultural level. Much of the criticism of the EU constitution as a false
constitution, or as a ‘low intensity constitution’,57 or as a treaty masquerading as
a constitution, and much of the popular endorsement of that criticism in the
backlash against the constitution culminating in the referendum defeats of 2005
in France and Holland, had to do with the perceived symbolic overkill of political
elites seeking to attach the rhetoric of constitutionalism to such an apparently
deracinated political form as a post-state polity.58

This multiplication of boundaries stands in stark contrast to the other self-styled
postnational constitutional development. For a second form of constitutional ini-
tiative for the global age concerns the attribution of constitutional credentials to
normative phenomena that are not in any strong sense polity-specific or polity-
demarcated. Elsewhere, I have discussed many of these trends under the heading
of ‘beyond the holistic constitution’.59 The holistic constitution, again with the
state as its paradigm form, is a constitution that seeks to embrace and contain
the polity as whole and at a number of different levels simultaneously – in terms
of formal legal sovereignty and comprehensive institutional design as much as in
terms of the exclusivity of the underlying claim to popular political sovereignty or
the reference to a distinct political and cultural ‘society’. Even where these latter
thick elements are in jeopardy, there may, as in the case of the EU, still be a holis-
tic element at the level of ‘own’ legal system and institutional design. In the new
post-holistic constitutionalism, in contrast, constitutional claims are far more
partial, constitutional traces far more fragmentary. They concern regional or glo-
bal human rights treaties, the specific peace-keeping dimensions of the UN Char-
ter, or developed single issue ‘sectoral’60 treaty regimes in areas such as climate
change or international crime. They concern the thin universalism of certain core
principles of customary international law. They concern private or hybrid public/
private self-regulatory regimes for transnational functions such as sport (e.g.
IOC, FIFA) or the internet (e.g. ICANN). What these highly diverse forms have in
common is their lack of holistic attributes, their absence of claims to comprehen-
sive authority in any register, whether legal, institutional, political or societal. The
multi-layered regulatory intensity and self-sufficiency of the holistic polity is sub-
stituted by the open-ended scope and connectivity of a more networked pattern
of regulation. What is more, to the extent that these initiatives are proclaimed to
be constitutional – and it is striking how widespread the language of constitutio-
nalism has become in certain old corners of international law as well as in some of

57 See M. Maduro, The Importance of Being Called a Constitution; Constitutional Authority and the
Authority of Constitutionalism, International Journal of Constitutional Law 3 (2005), 332-356.

58 See e.g., my Not the European Constitution, Maastricht Journal of European and Comparative Law
15 (2008), 15-21.

59 See my Beyond the Holistic Constitution?, in: P. Dobner and M. Loughlin (eds.), The Twilight of
Constitutionalism?, Oxford: OUP 2010, p. 291-308.

60 A. Peters, Membership in the Global Constitutional Community, in: J. Klabbers, A. Peters and
G. Ulfstein (eds.), The Constitutionalization of International Law, Oxford: OUP 2009.
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the new functional regimes61 – they tend to concentrate on values other than
democracy, and so focus on what we traditionally understood as the democracy-
qualifying and supplementing functions of constitutionalism when applied in
state-democratic setting. For the mixture of individual rights and public goods
with which the new forms of transnational post-holistic constitutionalism are
typically concerned, from peace and environmental security to consumer sover-
eignty and the protection of ‘first generation’ freedom and ‘second generation’
social rights, are those that are quite widely understood as distinctive from and
perhaps challenging to democracy, or at least as in keeping with an expansive
sense of democracy’s meaning and purposes.

5 The Resilience of Democratic Incompleteness in Constitutionalism’s
Global Age

Earlier I suggested that the onset of the global age of constitutionalism has gen-
erated a new opposition. There is an increasingly sharp division of views between
those who see the constitutional paradigm as approaching exhaustion in the glo-
bal age and those who see it as undergoing a transformation and reinvigoration.
The former tend to concentre on the hollowing out of state polities as the tradi-
tional hosts of democratic constitutionalism, the depleted democratic credentials
of post-state polity alternatives, and the one sidedness of a post-holistic constitu-
tionalism seemingly remote from any idea or practice of democracy.62 The latter,
while by no means necessarily unconcerned about the fate of national or post-
national democracy,63 concentrate instead on the added value of the new trans-
national forms.
What both of these positions deny or downplay, in their very different ways, is
the continuing significance of constitutionalism’s double relationship with democ-
racy. On the first view, there is no or limited value in looking to the non-democ-

61 For critical perspectives on the spread of international constitutional discourse, see M. Kos-
kenniemi, The Fate of Public International Law: Between Technique and Politics, Modern Law
Review 70 (2007), 1-30; D. Kennedy, The Mystery of Global Governance, in Dunoff and Tracht-
man, Ruling the World?, p. 37-68.

62 See Grimm, n. 4 above. See also essays by Loughlin (What is Constitutionalization?, p. 47-72)
and (Grimm The Achievement of Constitutionalism and its Prospects in a Changed World, 3-22)
in: Dobner and Loughlin (eds.), The Twilight of Constitutionalism?

63 One important sub-distinction here is between those like Anne Peters (see her Compensatory
Constitutionalism; The Function and Potential of Fundamental International Norms and Struc-
tures, Leiden Journal of International Law 19 (2006), 579-610, who talk about the ‘compensatory’
quality of constitutionalism at the postnational level, so acknowledging the basic loss to consti-
tutionalism (as well as to democracy) as a whole occasioned by the diminution of democratic con-
stitutionalism at the national level; and those who believe that the trend in favour of the redirec-
tion of constitutionalism towards non-democratic transnational settings, while undoubtedly
transformative of the role of constitutionalism, does not necessarily entail any depletion in the
value of constitutionalism as a regulatory ethic (see. e.g. essays by G. Teubner, Fragmented Foun-
dations: Societal Constitutionalism Beyond the Nation State, and by U.K. Preuss, Disconnecting
Constitutions from Statehood: Is Global Constitutionalism a Viable Concept?, in: Dobner and
Loughlin (eds.), The Twilight of Constitutionalism?
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ratic virtues of constitutionalism in and across settings where these are not
balanced by democratic capacity and by the forms of constitutionalism associated
with realizing that capacity. Constitutionalism as a means of realizing democracy,
from this perspective, is so central to the constitutional function that any consti-
tutionalism that professes itself as such in the absence of realized or realizable
democratic forms is wholly or largely dismissed. On the second view, by contrast,
the forms of constitutionalism at the postnational level are reckoned to be in no
sense compromised by their lack of democratic credentials.
In conclusion, I want to argue that each position dismisses the relevance of con-
stitutionalism’s other relationship to democracy too quickly. As regards the
defenders of postnational constitutionalism without democracy, ideological and
meta-democratic considerations counsel against any complacent acceptance of
their position. As for those who hold postnational constitutionalism to be value-
less or essentially diminished due to the declining resonance of state democracy,
broader structural and moral consideration demand that this position likewise be
not too readily affirmed. In either case, it is at root the resilience of constitutional-
ism’s double relationship to democracy which prompts this conclusion.
Let us take first the two objections that might be levelled against those who
would defend postnational constitutionalism without democracy. Ideologically,
constitutionalism, for all the fashionable claims of today’s postnational adherents
concerning the global appeal of the values it represents, has traditionally been a
situated discourse. It has nurtured and preserved its authority as being embedded
within a particular political setting. Constitutional design in some respect in-
spired by general constitutional thinking may frame the particular polity, but the
particular polity also provides a vital context for the authoritative interpretation
of constitutionalism’s framing values. When, for example, Habermas talks of con-
stitutional patriotism,64 his pivotal point is that the general values of constitutio-
nalism have to be adopted by a community as their own before they can achieve
any ideological resonance. Their patriotism is not centred on the ideas of consti-
tutionalism in the abstract, but on general constitutional values as mediated and
concretized through their own particular political and cultural history. The in-
creased and increasingly effective mobility of constitutional ideas,65 it follows, is
not based upon the infinite scope of an abstract universalism, but upon the con-
text-variant replicability and adaptability of a particular model of political
thought across different times and places. And so it is that constitutional thought
finds it hard to gain traction in non-polity embedded connects. It further follows
that we should be suspicious of the impact and value of a purely ‘external’ and
polity-disembodied academic discourse of constitutional thought – of those
claims that find no or only faint echo and those labels that find little endorse-
ment, say, in the actual insider self-understanding and practice of this self-regula-
ting transnational entity, or of that global functional regime, or of these general
regimes of international law.

64 See e.g., the essays collected in his The Postnational Constellation, Cambridge: Polity 2001,
M. Pensky trans.).

65 See e.g., S. Choudhry (ed.), The Migration of Constitutional Ideas, Cambridge: CUP 2006.
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Secondly, and closely related to the question of the presence or absence of a situ-
ated polity, as a matter of historical practice, even where constitutionalism invol-
ves the qualification of democracy, the terms of such qualification tend to possess
a meta-democratic pedigree. The idea of a popular sovereignty and constituent
power, as we have seen, is an early and central theme of political modernity. It is
one that predates effective operational democracy, and one, consequently, that
does not necessarily imply a democratic form of government. Yet its performative
meaning is itself as a form of higher order- or meta-democracy – of a democracy
about democracy (or about whatever other form of quotidian political organiza-
tion is chosen). An apparent difficulty with most postnational forms of constitu-
tionalism, therefore, is that as well as not being grounded in quotidian democra-
tic arrangements, they typically lack even this kind of meta-democratic founding.
Where the absence of such foundations is not simply ignored or passed over as an
unavoidable deficit by the defenders of postnational constitutionalism, democrat-
ic authority is either claimed to be supplied indirectly – a pooled delegation of
national democratic authority, or dismissed as somehow irrelevant or even in-
appropriate to the non-democratic values and forms of political organization with
which it is concerned.66 But such responses are not convincing. As regards the
argument from delegation, this raises structural questions, duly considered
below, to which as we shall see no fully satisfactory answer can be given. As
regards the redundancy argument, the notion that non-democratic values and
forms do not in any case require a democratic pedigree can be quite simply turned
on its head. As we saw in our discussion of the traditional dimensions of the rela-
tionship between constitutionalism and democracy, both the question of the exis-
tence and content of non-democratic constitutional values and that of the nature
and extent of non-democratic forms of implementation of even the most proce-
durally unimpeachable general systems of collective self-rule, are themselves con-
troversial. All the more reason, then, that a democratically aware transnational
constitutionalism endeavour to ensure that such non-democratic values and
forms retain some kind of meta-democratic imprimatur and backstop accountabi-
lity.
Yet while these factors pose difficult challenges to postnational constitutiona-
lism, and ensure a sceptical reception for it beyond the narrow academic or spe-
cialist confines where it is sponsored, we should not push this too far. The ideas
of postnational constitutionalism should not be dismissed out of hand just
because they lack a polity-specific embedding or a meta-democratic pedigree, and
so just because they may perform no democracy-realizing function within a dis-
crete polity. Again, there are two reasons for this.

66 The delegation argument is more often implicit than explicit. Even Habermas, with his strong
commitment to directly engaged forms of democracy, seems to accept a kind of delegated legiti-
macy for the global (if not the regional) level in his defence of the United Nations as one player
in a multi-level transnational constitutional settlement; see J. Habermas, Does the Constitutio-
nalization of International Law still have a chance?, in: J. Habermas, The Divided West, Cam-
bridge: Polity 2006, C. Cronin trans.), p. 115-193.
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First, in structural terms, we have already noted that in the global age of overlap-
ping polities and of individual and community life-chances becoming spread
across different polity sites, the relational dimension is key. No less important in
the assessment of overall constitutional legitimacy than the discrete democratic
credentials of a particular constitutional setting, therefore, are the ways in which
particular constitutional points and vectors, themselves lacking in democratic
credentials, may connect to other more strongly democratic settings in the rele-
vant constitutional constellations of particular actors or communities; for exam-
ple, the ways in which a regional human rights catalogue such as the European
Convention of Human Rights of the (democratically attenuated) Council of
Europe informs judicial review of legislative and executive action in the procedu-
rally democratic (or, at least, aspirationally democratic) environment of 47 Euro-
pean states. This is not to say, of course, that every non-democratic site is some-
how fully democratically homologated through the option of the adoption of its
norms by the traditional democratic site of the state. Rather, it is to suggest that
if any integrated assessment of constitutional legitimacy has always depended
upon how constitutionalism responds to the two forms of democratic incomple-
teness – addressing the ways in which democracy requires to be realized at the
same time as addressing the ways in which democracy requires to be supplemen-
ted or qualified – then the new forms of constitutional connections available
between constitutional sites means that this is an assessment which may now
plausibly be made across sites and not merely within one.
Such a response, however, tends to accept much of the force of the ideological and
meta-democratic critique. Its aim is somehow, through an idea of democratic
pedigree and delegation or transfer, to reconnect a constitutionalism of non-
democratic values with a democratic source. To that extent it will always remain
vulnerable to the objection that in the global age the connection becomes an at-
tenuated one, essentially second best to a single and holistically conceived polity
solution. Indeed, the trend within the global regulatory configuration towards an
ever more complex range of private and hybrid transnational forms is exacerbat-
ing this problem, rendering national democratic pedigree an ever more remote or
even irrelevant source of endorsement without necessarily revealing new and
alternative sites and forms of democratic pedigree.67

67 One obvious alternative source of democratic pedigree is the regional polity, and this has been a
central theme in the debate over the constitutional legitimacy of the EU (see references at
n. 54-58 above). Less obviously, but just as significant if not more significant in the long term, a
case may be made for viewing certain functionally specialist self-constituting transnational pri-
vate or hybrid regimes as democratic, or at least as its functional equivalent. They may be argued
to be so to the extent that they seek to give voice to those interests most affected in their narrow
focal policy field against a backdrop of the proliferation of other such specialist self-constituting
sites and associated ‘democratic’ opportunities and a corresponding decline in influence of holis-
tic state polities; see e.g., Teubner, n. 63. The kind of deep transformation of the very context of
democracy contemplated here takes us to the heart of the question of the relationship between
the resilient moral order of modernity and its changing architecture considered in the text below.
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However, there is a deeper response to postnational constitutional scepticism.
This response turns not on a structural connection but instead on an as yet insuf-
ficiently acknowledged internal moral connection between constitutionalism in
its democracy-realizing and democracy-qualifying modes.
We can approach this by asking the broad question of how constitutionalism fits
into what Charles Taylor calls the overall ‘moral order’ of modernity – referring to
our most basic ‘natural’, unremarked and so often invisible understanding of the
world and of our place and purpose in it.68 From that perspective, the age of
modern constitutionalism was not just about an innovative political architecture
centred on the modern state. It was also the age at which a new cluster of
mutually reinforcing values gradually came to define the deeper moral order; in
particular individualism, egalitarianism,constructivism and progressivism. The idea
of the individual as the basic moral unit in the world, and the consequential
notion of the presumptive equality of all such basic morel units, replaced the
medieval idea of human existence as part of an integrated whole in which differ-
ent strata of society were accorded distinct stations and roles. Additionally, the
notion that the world is constructed from our own evolved knowledge and prac-
tice, and that, over secular time, we seek to improve the world on our own terms
on the basis of that knowledge and experience, is new to the modern age. It re-
placed the idea of human understanding, conduct and striving being oriented
towards or judged against a pregiven order of things, situated not in secular time
but in some sacred or otherwise ‘higher’ metaphysical time. In other words, indi-
vidualism succeeded holism, equality succeeded status, constructivism succeeded
essentialism and finite progress succeeded infinite conformity. The modern world
was now, for the first time, something to be made over in their own terms by pre-
sumptively free and equal individuals.69

Arguably, it is these elements of the moral order and its associated social imagi-
nary that provide the deep context out of which our modern understanding of
constitutionalism and democracy alike emerge. Crucially, although the relation-
ship between the two purposes of constitutionalism – the articulation of demo-
cracy as the motor of a constructive and progressive approach to the world by free
and equal individuals and associations of individuals and the qualification of
democracy in term of other individual rights and collectively accomplishable and
beneficial goods on the basis of the very same cluster of deep commitments to
individualism, equality and designed progress – remains problematic and contro-
versial, we can begin to see how these twin purposes belong together notwith-
standing such continuing conflict. For constitutionalism and democracy are
joined not in the sense that one conceptually reduces to or is assimilated by the
other, or that they are otherwise fully mutually presupposed, or because they are
bound in a relationship of necessary and sufficient mutual causality. Rather, they
are joined in the sense that they emerge from and refer back to the same under-
lying moral order – they are woven out of the same moral fabric – and so are in-

68 C. Taylor, Modern Social Imaginaries, Durham: Duke University Press 2004, p. 3.
69 See further, R. Geuss, Public Goods, Private Goods, Princeton: Princeton University Press 2001;

R. Dahl, OnPolitical Equality, New Haven: Yale University Press 2006.
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extricable even as they remain in mutual tension. What is more, this very combi-
nation of mutual inextricability and mutual tension helps to account for how – as
trailed in Section 2 above – our contemporary political and constitutional theory
expends so much effort in the infinitely suggestive but ceaselessly controversial
exercise of working out the precise relationship between them.
Two important implications follow from this understanding of the character of
the underlying moral order. First, the grand and remorseless project of working
out the relationship between constitutionalism and democracy cannot be resol-
ved by reference to some definitive and singular formula embracing both. That is
why, indeed, the exercise is infinitely suggestive and ceaselessly controversial. For
if the underlying moral order could be reduced to any such deeper foundational
terms, then this would simply be another – in this case hierarchical – route, to the
perfect compatibility of democracy and constitutionalism. But what we have, to
repeat, is inextricability without perfect compatibility – hence the double aspect
of constitutionalism as a means both to realize and to qualify democracy.70

Secondly, on this view of the crucial and resilient importance of the underlying
moral fabric of modernity, the long familiar pattern of state-centred democracy
and state-centred constitutionalism as a response to the double incompleteness
of democracy can no longer be elevated to the ‘one best way’ of collective self-
design. Rather, this supplies no more than one particular and ultimately contin-
gent architectural formation for the modern moral order.71 And if the environ-
ment which supports that architecture alters, as it has gradually done in the glo-
balizing age, and it becomes no longer possible to arrange the political world as a
series of mutually exclusive state polities, then we need to find, and, crucially, we
may be capable of finding an adjusted architecture to accommodate the underlying
moral order rather than assume that there was only ever one political architec-
ture fit for modernity.72

From this perspective, constitutionalism’s ambivalent, double-edged relationship
to democracy remains vital to the political understanding and regulation of the
global age. For that ambivalence continues to capture something key about the
nested centrality, rather than the singular pre-eminence, of democracy to the
moral order of modernity. It reminds us that constitutionalism must continue to
seek to articulate and realize democracy at the same time as it endeavours to qual-

70 A similar double-edged relationship of interdependence and tension is set out in a series of
highly suggestive recent works by Gianluigi Palombella. For him, the meta-regulatory dilemma,
at once both productive and irresoluble, that is confronted and addressed by our deepest sense of
national and transnational legality, lies between the particular collective ‘good’ and the universal
‘right’. According to Palombella, the Rule of Law – or the basic constitutional integrity of our
overall political order – depends upon the guarantee that collective will and universal reason be
held in dynamic balance, with neither ultimately prevailing over or subsuming the other. See e.g.
The Rule of Law and its Core, in: G. Palombella and N. Walker (eds.), Relocating the Rule of Law,
Oxford: Hart 2009, p. 17-42; The Rule of Law as an Institutional Ideal, in: L. Morlino and
G. Palombella, The Rule of Law and Democracy: Internal and External Issues, Leiden: Brill 2010.

71 I discuss the relationship between the moral-imaginary and architectonic aspects of political
modernity from the perspective of constitutionalism in greater detail in The Global Age in the
Longue Durée of Constitutionalism, International Journal of Constitutional Law (forthcoming).

72 See discussion at n. 67 above.
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ify and challenge democracy in ways that are nevertheless justifiable from democ-
racy’s broader moral horizon – even if this drama will no longer be played out in
full across each and every mutually exclusive and neatly replicable state form, but
distributed unevenly over the networked space of global society.
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DISCUSSION

The Globalizing Turn in the Relationship
Between Constitutionalism and Democracy

Some Reiterations from the Perspective of Constitutional Law

Leonard F.M. Besselink

1 Introduction

This paper tries to mirror in the field of constitutional law the reflective insights
provided by Walker’s essay on the relations between constitutionalism and democ-
racy, not from a philosophical perspective but from that of constitutional law.
I largely agree with many of the conclusions and insights generated by his essay.
As I understand Walker’s essay, its main argument is that in order to understand
the political nature of globalization we should not give up on the one hand the
‘double edged’ function of constitutionalism of enabling or realizing democracy
and simultaneously of qualifying and restraining it, and on the other the conse-
quent irreducibility of constitutionalism and democracy. To this I fully agree.
What follows constitutes therefore merely a set of reiterations, which attempt to
broaden some of the details of the reasoning in Walker’s essay. These take their
cue in particular from the third section of Walker’s essay, in which he distin-
guishes seven sub-themes on the ‘empirical’ and ‘normative’ incompleteness of
democracy and constitutionalism. I suggest that precisely in the globalizing con-
text these can and should be viewed from a broader perspective than offered in
the third section of Walker’s essay.
As is evident from many of the points raised by Walker, in particular the assump-
tion that the relationship between constitutionalism and democracy is iterative,
which is to say that the meaning of these concepts changes within their contex-
tual dynamics over time, our concern is with a topic which is historical in nature,
as all politics is essentially historical. Constitutions, constitutionalism and demo-
cracy are historical phenomena, both in practice and in the manner in which we
can understand and theorize them. Hence, it is important to trace the historical
constitutional configurations in discourse on constitutionalism and democracy.
The specific formulation of the problems in the relations between constitutional-
ism and democracy raised in the third section of Walker’s essay, finds its origin in
a particular tradition of continental European constitutional thought rooted in
late 18th and early 19th century ideology, which Walker calls ‘modern constitu-
tionalism’. I submit that these questions when posed in the context of globaliza-
tion bedevil thought that remains within that tradition, making globalization
intractable to constitutional analysis. An alternative constitutional tradition
– which in the vocabulary proposed by Walker would perhaps be dubbed ‘ancient

234 Rechtsfilosofie & Rechtstheorie 2010 (39) 3



The Globalizing Turn in the Relationship Between Constitutionalism and Democracy

constitutionalism’ – may be less perturbed by the challenges posed by globaliza-
tion at least with regard to some of the dimensions of the relationship between
constitutionalism and democracy.

2 The Historical Nexus of Constitutionalism and Democracy

Walker sketches the development of constitutional thinking on the relations
between constitutionalism and democracy from the quasi-organic, biological
metaphor of the ‘constitution’ as the state of the commonwealth understood as a
body politic to a more abstract notion leading to a situation in which the ‘consti-
tution’ was associated with a legal document summing up the principles gover-
ning the political community (‘documentary constitutionalism’). This provides,
Walker asserts, the key to understanding how in its original conception modern
constitutionalism came to stand in tension with democracy, in as much as the law
and the constitution in the age of absolutism were an instrument rather than the
source of sovereign power, whereas modern constitutionalism reversed this rela-
tionship.1

If I understand the paper correctly, the beginning of this modern constitutional-
ism in this sense is historically located in the 18th century with the rise of consti-
tutional documents towards the end of that century and in the early 19th cen-
tury.
There can be no doubt about the contrast between absolutism and modern con-
stitutionalism as sketched, but I firstly submit that the tension antedates the
18th century and goes back to earlier roots, and secondly that the tension is inher-
ent in the nature and object of constitutions.
To argue this, I recall that as an institutional arrangement democracy is not only
about creating and modifying political decisions, but one manner of dealing with
how one government is succeeded by another; but earlier forms of constitutional-
ism had the same concern. The very notion of ‘absolutist’ rule is based on the dis-
tinction which was made between rulers (kings) who are ‘legitimate’ because they
have come to power in accordance with pre-established leges and those that are
legibus ab solutus. These leges are rules concerning their election or rules of inher-
itance – what we would now call constitutional legal norms. Essentially then, the
ruler is legitimate who is governed by such ‘constitutional’ norms.
The monarchomach literature of the 16th century built on this older distinction
between ‘legitimate’ and ‘absolute’ rulers when considering the issue of when
resistance and deposition of a ruler could be legitimate and began (hesitantly) to
discuss – mostly ‘representative’ – ‘democratic’ justifications of government. The
Act of Abjuration of the Spanish king by the Netherlands States General in 1581
and a rich body of 16th and early 17th century pamphlets built on these themes
in order to justify the Dutch Revolt and the foundations of the ‘Dutch Republic’.2

1 Walker, in this issue, 208-209.
2 The term ‘Dutch Republic’ used in English language literature beautifully confounds the Republic

of the Seven United Provinces with the hegemonic sovereign Province of Holland, which was one
of the seven.
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‘Governmental’ issues were obviously only one side of the coin. The other was
that of what we would now consider ‘constitutionalist’ values, such as the liberty,
life and goods of the citizens: political power had to be supplemented as well as
qualified by substantive values which required their constitutional recognition,
and which were not as such governmental in any institutional sense of the word.
The constitutional order was indeed thought of as incomplete without recogni-
tion of such values.
In France as well as in the Low Lands religious liberty was a major issue, spawning
the wars of religion in France and the Dutch Revolt in the Low Lands. Neither the
monarchomach literature nor the Dutch pamphleteers and Act of Abjuration can
be understood separately from the issue of religious liberty, which were the object
of the Edict of Nantes (and its predecessors, either by granting or refusing it) and
in the Low Lands became constitutionally enshrined as liberty of conscience (thus
limiting religious liberty to the forum internum) in the Union of Utrecht of 1579,
which was to function as the constitution of the ‘Dutch’ Republic of the United
Provinces until 1795.
The point here is not so much that late medieval and early modern polities were
effectively ‘constitutionalist’ polities, but, firstly, that the issue of legitimate
forms of government was connected with being bound by a legal instrument legi-
timating rather than merely instrumentalizing public power. Secondly, issues of
liberty of citizens which were not governmental in an institutional sense (‘liberal’
rather than ‘republican’) were – at least in 16th century France and the Nether-
lands – values requiring constitutional recognition precisely because they were
thought of as supplementing as well as qualifying the nature of government in its
institutional aspect (Walker’s ‘normative incompleteness’, the fifth of the sub-
themes distinguished in his essay).
So from the beginning constitutions have been about legitimate forms of govern-
ment, especially the transition of government between rulers, but at least since
the 16th century, they have also been concerned with the manner of exercising
that power in a ‘constitutionalist’ sense, equally legitimating that public power.

3 Two Archetypal Constitutional Traditions

In order to enable a broadening of the intellectual horizon with a view to the
development of constitutional thought in the context of globalization, I insist on
the distinction between two archetypal constitutional traditions.
The continental European constitutional tradition on which Walker leans, is
mainly of French revolutionary pedigree. It has strong inclinations towards exclu-
sivism and sovereigntist thought, based as it is on the nation and popular
sovereignty. The revolutionary constitution aims to do away with (some crucial
contrasting aspect of) the past and forms a blueprint for the future; exclusiveness
and autonomy are two of the core concepts within this constitutional paradigm.
There is a different constitutional tradition as well. That is the tradition in which
constitutions are incremental, take up the historical events into an overall longer
term constitution that codifies rather than modifies. The prototype is the British
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constitution. I would argue that the Netherlands constitutional system fits not
into the French revolutionary type of constitution, but belongs to the British
incremental type, while probably the Scandinavian constitutions, though not uni-
formly, are varieties of the evolutionary type. Elsewhere I have argued that the
EU constitution is bound also to belong to this type.3

4 The Relative Irrelevance of the pouvoir constituant (1)

It would seem that some of the first four of the seven dimensions of the relation-
ship between democracy and constitutionalism as distinguished by Walker are
articulated in a manner that is predicated on the particular continental European
constitutional tradition. As this specific tradition has particular problems with
globalization in its various manifestations (including European integration within
the context of the European Union), it would seem that reiterating them from the
perspective of this tradition in the context of globalization will not yield relevant
insights. To the contrary, these problems do not apply to constitutions belonging
to that other constitutional tradition, and hence these should not pose a problem
for theorizing globalization either from the point of view of this alternative tradi-
tion. This criticism would seem to me to apply at any rate to the issue of ‘author-
ship’ and the pouvoir constituant (constituent power) in particular.
A German questionnaire prepared for a study on comparative constitutional law
contained as one of the first questions ‘what was and from when dates the origi-
nal constitution?’4 This is a question that cannot be answered for the British con-
stitution.5 And the same goes for the Dutch, who have a series of prototypes on
such different moments that it is impossible to tell which is the first. Some say
the prototype is that of the Grondwet (Constitution) of 1814, as the Netherlands
Ministry of the Interior claims, while others say it is the Constitution of 1815.
And in fact, we have celebrated anniversaries of the Constitution of 1848 as if
that is still the original of the present constitution as it celebrated its 150th anni-
versary; while recently we celebrated the anniversary of that of the fully revised
Constitution of 1983 which changed its text unrecognizably as compared to that
of 1848 (only two clauses are the same except for spelling and punctuation).
The reason that the dates of 1814 and 1815 are disputed is because the amend-
ment of 1815 was not in accordance with the procedure prescribed in the Consti-
tution of 1814. The same is true of the Grondwet of 1848. In fact, the Grondwet of
1836 also was truly revolutionary in as much as it was the consequence of the
Revolt of the Belgians against the Dutch in 1830 and no Belgian participated in it,
contrary to what the amendment clause required; yet nobody would claim that

3 J. Wouters, L. Verhey and Ph. Kiiver (eds.), European Constitutionalism beyond Lisbon, Antwerp/
Oxford/Portland: Intersentia 2009, p. 261-281.

4 This is the project of the Heidelberg Max Planck Institute on the Ius Publicum Europaeum, dealing
with the Grundlagen und Grundzüge staatlichen Verfassungsrechts, see Armin von Bogdandy, Pedro
Cruz Villalón and Peter Huber (eds.), Handbuch Ius Publicum Europaeum, Band I, Heidelberg:
C.F. Müller Verlag 2007.

5 Martin Loughlin, Großbritannien, in: Handbuch Ius Publicum Europaeum, Band I, 220.
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the Grondwet of 1836 is the ‘original’ constitution – and for obvious reasons no
anniversaries have been celebrated of this Constitution.
These were no mere accidents inspired and justified by historical contingencies.
The issue of the power to amend the constitution (which is nearest to the original
constitution making power) is not taken to be a serious issue in present-day
Dutch constitutional politics either. Thus, with the exception of a handful of
senators who in the end swallowed their criticisms by not acting upon them,
nobody really cared much that the amendments eventually adopted in 2005 and
20066 were not dealt with by the competent Lower House elected for that pur-
pose in May 2002 as the Grondwet seems to stipulate,7 but by a next Lower House
which was elected in 2003 but not on the basis of a dissolution under the amend-
ment clause of the Grondwet (Art. 137, third paragraph).
This goes to show that in this constitutional tradition, the question who posses-
ses the original ‘constituent power’ is of little importance, while little attention is
devoted to the question of the constituent or constituted power to amend the
constitution. The irregular amendments have neither been based on nor led to
revolts or any other constitutional stalemate, while the one revolt (the separation
of the Belgians) has been quietly passed over.
The redemptive power of historical reception seems in these cases much stronger
and more decisive than the question of the credentials of who had the original
power. In this respect it does empirically not matter too much whether this con-
cerns the alleged ‘constitutionalist’ deficits of either an ‘original’ constituent
power or those of the authors with amending power. Historical effectiveness
outweighs the intellectual plumbing work that in one tradition may require ‘origi-
nal’ constitutive powers. This is because in this constitutional tradition constitu-
tions have, instead of the ambition to modify the polity, the more modest role of
codifying changes.
This proves the relative irrelevance of the pouvoir constituant argued from outside
the classic continental European constitutional tradition.
I take this two steps further by firstly pointing out that this same irrelevance is
borne out by pointing to the drafters of the two archetypes of ‘revolutionary’ con-
stitutions, the United States of America and the present-day German Grundgesetz
(Constitution). These constitutions, after all, originated in a situation of which it
is hard to say that they were determined by the democratic mandate of the
makers of the constitution: they had none.
Secondly, they were neither guided by legally valid substantive constitutionalist
rules nor by principles guiding their operation. This confirms that not only there

6 Concerning the temporary replacement of ill and pregnant members of parliament and of pro-
vincial and municipal councils (2005), the provision on public education in mixed public and pri-
vate school premises (Art. 23) (2006).

7 Art. 137 Grondwet reads: ‘1. An Act of Parliament shall be passed stating that an amendment to
the Constitution in the form proposed shall be considered. [..].’ ‘3. The Lower House shall be dis-
solved after the Bill referred to in the first paragraph has been published. 4. After the new Lower
House has assembled, the two Houses of the States General shall consider, at second reading, the
Bill referred to in the first paragraph. The Bill shall be passed only if at least two thirds of the
votes cast are in favour.’
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‘remains something democratically unfilled and merely self-fulfilling about the ori-
ginal constituent act and signature in its own time’, but that the same must be
said about the constitutionalist aspect. There is no empirical necessity that the
incompleteness of democracy is supplemented by constitutionalist rules or principles
either. After all, even if there were a truly revolutionary, constitutional moment,
then that is the moment at which the makers of the constitution are unbound by
previous constitutional arrangements, rules and principles.

5 A Constitutional Aside

This point is central in the controversy among German constitutional lawyers as
to whether the so-called Ewigkeitsklausel (eternity or perpetuity clause) of the
Grundgesetz also binds the makers of the true Constitution (Verfassung) provided
for under Article 146 of the Grundgesetz. Article 146 Grundgesetz states that the
Grundgesetz ceases to be valid on the day on which a Verfassung enters into force
which has been adopted by a free decision of the German people as Verfassungs-
geber (a true pouvoir constituant). The Ewigkeitsklausel stipulates that any amend-
ment of the Grundgesetz by the Verfassungsgesetzgeber (a pouvoir constitutué) that
affects the federal principle and the fundamental rights and principles set out in
Articles 1 to 20 Grundgesetz is invalid.8

In its Lissabon Urteil on the constitutionality of the Lisbon Treaty9 in light of the
democracy principle enshrined in Article 20 (2) GG10 together with Article 38
GG11, the Bundesverfassungsgericht (BVerfG) (Federal Constitutional Court) osten-
sibly leaves open the question whether the Verfassungsgeber is bound to the Ewig-

8 Art. 79 (3) Grundgesetz reads: ‘Eine Änderung dieses Grundgesetzes, durch welche die Gliederung
des Bundes in Länder, die grundsätzliche Mitwirkung der Länder bei der Gesetzgebung oder die
in den Artikeln 1 und 20 niedergelegten Grundsätze berührt werden, ist unzulässig’.

9 BVerfG, 2 BvE 2/08 vom 30.6.2009, Absatz-Nr. (1 - 421), <www.bverfg.de/entscheidungen/
es20090630_2bve000208.html>.

10 ‘Alle Staatsgewalt geht vom Volke aus. Sie wird vom Volke in Wahlen und Abstimmungen und
durch besondere Organe der Gesetzgebung, der vollziehenden Gewalt und der Rechtsprechung
ausgeübt.’

11 ‘(1) Die Abgeordneten des Deutschen Bundestages werden in allgemeiner, unmittelbarer, freier,
gleicher und geheimer Wahl gewählt. Sie sind Vertreter des ganzen Volkes, an Aufträge und Wei-
sungen nicht gebunden und nur ihrem Gewissen unterworfen.’
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keitsklausel or not.12 The BVerfG, however, also held that Article 146 GG constitu-
tes a constraint upon Germany’s integration in the EU as allowed under Article 23
GG, and suggested that a choice to give up the statehood of Germany is only pos-
sible if this is brought about by an act of the German people under Article 146
GG.
In the case law of the BVerfG the democracy principle expressed in Article 20 and
38 GG entails the requirement of the continued existence of substantive powers
of the Bundestag (German Parliament) under the EU Treaties.13 Reducing these by
transfer of powers to the EU in which case the Bundestag would no longer be in a
meaningful way the subject of legitimating activity, would put an end to the Fed-
eral Republic as a sovereign democratic state. If this, as the BVerfG suggests in
the same judgment, could only be brought about by an act of the German people
under Article 146 GG, then this amounts to saying that the democracy principle
can be set aside by the Verfassungsgeber.

12 Ibid., para. 216-217: ‘Das demokratische Prinzip ist nicht abwägungsfähig; es ist unantastbar
(vgl. BVerfGE 89, 155 <182>). Die verfassungsgebende Gewalt der Deutschen, die sich das
Grundgesetz gab, wollte jeder künftigen politischen Entwicklung eine unübersteigbare Grenze
setzen. Eine Änderung des Grundgesetzes, durch welche die in Art. 1 und Art. 20 GG niedergeleg-
ten Grundsätze berührt werden, ist unzulässig (Art. 79 Abs. 3 GG). Mit der sogenannten Ewig-
keitsgarantie wird die Verfügung über die Identität der freiheitlichen Verfassungsordnung selbst
dem verfassungsändernden Gesetzgeber aus der Hand genommen. Das Grundgesetz setzt damit
die souveräne Staatlichkeit Deutschlands nicht nur voraus, sondern garantiert sie auch. [217] Ob
diese Bindung schon wegen der Universalität von Würde, Freiheit und Gleichheit sogar für die
verfassungsgebende Gewalt gilt, also für den Fall, dass das deutsche Volk in freier Selbstbestim-
mung, aber in einer Legalitätskontinuität zur Herrschaftsordnung des Grundgesetzes sich eine
neue Verfassung gibt ([...] vgl. auch BVerfGE 89, 155 <180>), kann offen bleiben. Innerhalb der
Ordnung des Grundgesetzes jedenfalls sind die Staatsstrukturprinzipien des Art. 20 GG, also die
Demokratie, die Rechts- und die Sozialstaatlichkeit, die Republik, der Bundesstaat sowie die für
die Achtung der Menschwürde unentbehrliche Substanz elementarer Grundrechte in ihrer prin-
zipiellen Qualität jeder Änderung entzogen.’

13 BVerfG, 2 BvE 2/08, para. 175: ‘Das Grundgesetz hat [den] legitimatorischen Zusammenhang
zwischen dem Wahlberechtigten und der Staatsgewalt durch Art. 23 Abs. 1 Satz 3 in Verbindung
mit Art. 79 Abs. 3 und Art. 20 Abs. 1 und Abs. 2 GG für unantastbar erklärt. Art. 38 Abs. 1 Satz 1
GG schließt es im Anwendungsbereich des Art. 23 GG [the European Integration clause] aus, die
durch die Wahl bewirkte Legitimation von Staatsgewalt und Einflussnahme auf deren Ausübung
durch die Verlagerung von Aufgaben und Befugnissen des Bundestages auf die europäische
Ebene so zu entleeren, dass das Demokratieprinzip verletzt wird (vgl. BVerfGE 89, 155 <172>).’
Ibid., para. 210: ‘Das jedem Bürger zustehende Recht auf gleiche Teilhabe an der demokratischen
Selbstbestimmung (demokratisches Teilhaberecht) kann auch dadurch verletzt werden, dass die
Organisation der Staatsgewalt so verändert wird, dass der Wille des Volkes sich nicht mehr wirk-
sam im Sinne des Art. 20 Abs. 2 GG bilden kann und die Bürger nicht mit Mehrheitswillen herr-
schen können. Das Prinzip der repräsentativen Volksherrschaft kann verletzt sein, wenn im
grundgesetzlichen Organgefüge die Rechte des Bundestages wesentlich geschmälert werden und
damit ein Substanzverlust demokratischer Gestaltungsmacht für dasjenige Verfassungsorgan
eintritt, das unmittelbar nach den Grundsätzen freier und gleicher Wahl zustande gekommen ist
(vgl. BVerfGE 89, 155 <171 f.>).’
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6 The Relative Irrelevance of the pouvoir constituant (2)

Returning to the argument of paragraph 4, a different matter is that makers or
amenders of a constitution are part of the ‘moral order’ in which constitutional-
ism and democracy find a place, with the normative implications this has when
making, amending, interpreting and applying constitutional arrangements and
acting within them. Saying this is implying that democratic thought as well as
constitutionalist thought are part of and embedded in broader moral discourses.
If I understand Walker’s essay correctly, this is what he means in his concluding
remarks on Taylor’s ‘moral order of modernity’. I venture to think, however, that
perhaps it comes closer to the meaning of neo-Kantian ‘cosmopolitan norms of
justice’ in ‘jurisgenerative processes’ as developed by Benhabib, from which
Walker took his cue as to ‘democratic iterations’.14

7 Globalization’s Challenge to Democracy: The Problem of Representation,
‘Stakeholders’ and Demarcation

The greatest challenge of globalization to national constitutional orders is the
issue of democracy.15 Clearly, globalization has by definition challenged the terri-
torial dimensions of government inherent in most state forms of government. As
I see it, the major problem in this connection is the representational issue. This
cannot be disengaged from the issues concerning membership and stakeholder-
ship, which are inextricably wound up with issues of demarcation in the global-
izing context (I will remark on this below).
Many questions arise that are very hard to answer. At what ‘level’ do we aggregate
power? Who is responsible? Who is accountable and towards whom? Who is to be
regarded as the democratic representative and who are the concrete represented
‘stakeholders’? At its broadest: what is the res publica, the generality of the gen-
eral interest or volonté générale?
Mostly, democratic representation is conceived of in terms of what political scien-
tists now call ‘principal-agent’ relations, in which accountability is owed by the
agent to the principal. Within discrete and mutually exclusive polities this may
provide a satisfactory manner of fitting in ideas typical for the continental Euro-
pean tradition, like that of the popular will and popular sovereignty.16 It may also
work within political federations in which powers are clearly divided and distribut-
ed between levels while the political institutions are designed in accordance with
that power distribution.

14 Seyla Benhabib, Another Cosmopolitanism, Oxford: Oxford University Press 2006.
15 This may also be true (as I think is the case) with regional manifestations of globalization such as

the European Union. Although Walker’s paper provides many clues for applying its analysis to
the EU, I will not elaborate on this point, but instead take the liberty, as Neil Walker does in his
paper, to refer to it in some of the examples below.

16 Cf. the delegation (or mandating) construction in Art. III of the Déclaration of 1789: ‘Le principe
de toute Souveraineté réside essentiellement dans la Nation. Nul corps, nul individu ne peut
exercer d’autorité qui n’en émane expressément.’
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It becomes more complicated in what is often referred to as a ‘multilevel’ context
in which those to whom powers have been mandated and delegated (in public law
typically (members of) the executive) further delegate or attribute the exercise of
powers to other entities (e.g. the Council of the EU) with a geographically or func-
tionally larger remit than that of the original mandans, and to that larger extent
are beyond the remit of the original mandans (e.g. the national parlia-
ment – which is itself mandated by an electorate). The situation is even the more
difficult if we are not dealing with a ‘mandate’ or ‘delegation’ of existing powers
but the attribution of new powers. Is the empowerment of the EU institutions,
which have a remit that at least geographically is larger than that of any of the
Member States, to be classified as delegation of existing powers originally resid-
ing in Member States, or is it the attribution of new powers that the Member
States did not originally possess? It may well be argued that it is the latter
because no Member State was able to take decisions binding on the others, where-
as the EU institutions can. Taking this view, I surmise, would run counter to typi-
cally continental European constitutional approaches which cannot go beyond
the idea that power can only derive from a delegating act of a people or a nation,
as is confirmed both by the Lissabon Urteil17 and also by the constitutional head-
aches that thinkers within this constitutional tradition have concerning the
absence of a European Nation, Volk or demos and how to deal with that.

Under circumstances of delegation of powers to an entity with a larger remit than
the original possessor of the power, or of attribution of new powers to an entity,
the ‘forum’ in which agents are to be held accountable does not – and should
not – necessarily coincide with the meeting place of the agent with its immediate
‘principal’. The forum may reach back to ‘earlier’ mandating or delegating instan-
ces (hence the involvement of national parliaments in (usually and most effec-
tively ex ante) accountability in EU affairs), but often the forum is an unspecified
‘public’ in general (usually constituting an ex post accountability). This choice to
render account to ‘the public’ in general through making available detailed repor-
ting and through adherence to practices of transparency may – instead of render-
ing account to the original retainers and delegators of power – be viewed as a con-
firmation of the lack of clarity of whom the relevant members of the forum are,
and who within the group of members of a potential forum are the stakeholders;
questions of ‘membership’ and ‘stakeholding’, i.e. who are the ‘members’ and who
are ‘stakeholders’, may not concern the same persons and institutions at all.

17 See n. 9 above.

National
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EU Commission,
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This state of affairs may be intellectually dissatisfying, but it is practically much
to be preferred over an accountability that rigidly adheres to principal-agent rela-
tions as privileged channels of communication.

8 Globalization’s Challenge to Constitutionalism: Implementation and
Demarcation

Globalization is also a challenge to constitutionalism at least as regards its claims
to quasi-universality or cosmopolitanism and how this relates to the ‘local’ within
the context of the global (the ‘glocal’). In other words, also for constitutionalism
the ‘spatial’ dimension is the crucial issue.
The substance of constitutional principles and values becomes exposed to ques-
tions of ‘translating’ them from universal to local situations – but also of ‘trans-
lating’ local values and principles into universal ones (examples are respect of cul-
tural identity; and the principle of respect of constitutional identity, Art. 4(2) EU
Treaty).18 Thus, it would seem that also putatively ‘non-democratic’ values
become exposed to issues which may be considered to involve, or at least touch
on ‘democracy’ (the ideal of self-government by the people as the essay puts it).
In this regard, it is my opinion that bounded communities (though with variously
defined boundaries) can never be dispensed with either in principle or in practice.
Among them is the state (too simply identified in much English language political
theory and philosophy with the ‘nation state’), which is there to stay for a while.
This is for a number of reasons. The first is that the monopoly of violence
– though its exercise and its regulation may be ‘pooled’ to a larger extent than
previously thought possible – resides in states as their most distinctive political
feature. Secondly, much of decision-making in or generated in non-state contexts
requires implementation in state contexts, factually or because the state posses-
ses means for enforcement which are lacking in non-state contexts. Thirdly, the
state has been the source of democratic and constitutional thought, ‘lending’
ideas of constitutionalism and democracy to non-state political contexts.

9 Conclusion

Walker argues, correctly, that state constitutionalism as a response to the double
incompleteness of state democracy is no more than a particular and ultimately
contingent architectural formation.19 On the basis of Charles Taylor’s notion of
the ‘moral order of modernity’, he suggests that in the age of globalization we not
only need to find, but ‘crucially, we may be capable of finding an adjusted architec-
ture to accommodate the moral order rather than assume that there was only

18 ‘The Union shall respect the equality of Member States before the Treaties as well as their natio-
nal identities, inherent in their fundamental structures, political and constitutional, inclusive of
regional and local self-government.’

19 Walker, in this issue, 232.
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ever one political architecture fit for modernity’.20 Walker claims on this basis
that the ambivalence of constitutionalism in its (double) relationship to democ-
racy remains vital to political understanding and regulation of the global age,
because of democracy’s ‘nested centrality’ to that moral order of modernity. This
relationship, though, will be ‘distributed unevenly over the networked space of
global society’, he asserts.21

That we may be capable of finding such an adjusted architecture in the context of
globalization is probably true, just as it is true that the relationship between con-
stitutionalism and democracy will be unevenly spread throughout the ‘networked
space of global society’. Reaching these conclusions, I submit, is not only possible
by reference to a Taylorian moral order of modernity – appealing as this founda-
tional approach is – but can also be achieved by means of a broader historical
understanding of the varieties of available constitutional traditions, which do not
all conceive of political power and order in a context of exclusive autonomous
state polities. The relationship between constitutionalism and democracy
remains open, ambivalent and contingent on the varieties of orders and the
mutual relationships between these orders also on that analysis. That the tension
between constitutionalism and democracy cannot be resolved in some established
pattern is, I suppose, in the nature of the asserted ‘iterative’ nature of the rela-
tionship between constitutionalism and democracy. This is the most important of
the many insights which Walker’s essay has offered us.

20 Ibid., 232.
21 Ibid., 232-233.
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Plugging the Legitimacy Gap? The Ubiquity of
Human Rights and the Rhetoric of Global
Constitutionalism*

Morag Goodwin

1 Introduction

As has been noted by others, international, post-national or global constitutional-
ism is very much in fashion at present.1 Amongst the wealth of works that this
still growing trend has generated, Neil Walker has carved a niche as one of the
most nuanced and original thinkers in the constitutional field, helping in no small
part to define the terms in which we understand the post-national discussion.2 In
a genre in which claims are often made in absolute terms, Walker’s now substan-
tial body of work on constitutionalism beyond the state provides balanced insight
into forces and interactions that frequently defy singular definition.

Indeed, Walker’s position both as a moderate within the debate and as a commit-
ted pluralist means that there is often little in his work with which this commen-
tator can disagree. However, while this very difficulty in finding elements to dis-
pute is itself perhaps a cause for suspicion – Walker’s habit of defining the debate
so as to position himself on the reasonable middle ground is perhaps one reason
why it is frequently impossible to disagree with his characterization of constitu-
tionalism in the post-national sphere or spheres – I do not take up these sus-
picions here. Instead I shall attempt to engage with his arguments in his paper
‘Constitutionalism and the Incompleteness of Democracy: An Iterative Relation-
ship’, taking up his claim that the relationship between constitutionalism and
democracy is rooted in an inextricable yet mutual tension in the context of a
trend observable within contemporary international legal discourse that has been
bothering me for some time: the proliferation of the language of human rights
across all areas of human concern.

* I am grateful to the participants of the ‘Constitutionalism and the Framing of Democracy’
seminar, and Neil Walker in particular, for their comments and feedback, as well as to Euan
MacDonald and the two anonymous referees. I wish to express my thanks, too, to the organizers
of the symposium for the invitation to discuss Neil’s work.

1 E.g., recently, Samantha Besson, Whose Constitution(s)? International Law, Constitutionalism,
and Democracy, in: Jeffrey L. Dunoff and Joel P. Trachtman (eds.), Ruling the World? Constitution-
alism, International Law, and Global Governance, New York: Cambridge University Press 2009,
p. 381.

2 E.g. Walker, The Idea of Constitutional Pluralism, Modern Law Review 65 (2002): 317; Walker,
Late Sovereignty in the European Union, in: Neil Walker (ed.), Sovereignty in Transition, Oxford:
Hart Publishing 2003, p. 3-32; Walker, Postnational Constitutionalism and the Problem of
Translation, in: J.H.H. Weiler and M. Wind (eds.), European Constitutionalism Beyond the State,
Cambridge: Cambridge University Press 2003, p. 27-54.
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Building on Walker’s description of the relationship between constitutionalism
and democracy, what I wish to suggest is that the spread of human rights dis-
course is in some way, at least in certain instances, connected to attempts to
apply constitutional discourse beyond the state, particularly at the international
or global level. I think this is so in two ways. The first is the way in which human
rights is used as a neutral language to legitimize decision-making beyond the
state, where a community of ‘legitimizers’ is neither readily apparent nor easily
capable of constitutionalizing itself. In this form, human rights discourse renders
obsolete a connection between the always necessarily political nature of the deci-
sion-making that takes place at the international level and a political community
capable of legitimating it. There is no need for such a political community, the
reasoning runs, because such values are universal. The second level is the way in
which this spread of human rights (used to justify the decision-making of a deeply
biased international order precisely because of their supposed universality (the
first level)) is subsequently used as evidence of the universal nature of those
values that are themselves evidence of the constitutional nature of the internatio-
nal system. Through a combination of these circular lines of reasoning, human
rights become not place-holders for a political legitimacy that is yet to be
imagined but place-takers.

My concern therefore is that human rights, in seemingly providing the political
legitimacy that is lacking at the international level, enable those advocating con-
stitutionalism beyond the state to avoid the hard questions about how to
consider questions of political participation and voice beyond the state; how to
achieve fairness in global decision-making. Moreover, the use of human rights
discourse to provide legitimacy for global governance ignores the fact that human
rights, particularly as they are defined as positive law in human rights treaties,
are not uncontroversial, and arguably do not achieve the universality that their
proponents either assume or claim. Walker’s latest paper brings these concerns
into sharper focus. Both his characterization of the relationship between consti-
tutionalism and democracy as iterative and the description of the irreconcilable
tension between them provide a useful context in which to situate the ubiquity of
human rights language. I begin by considering his claims concerning the relation-
ship between constitutionalism and democracy and the implications for our
understanding of constitutionalism in the global age.

2 The Iterativity of Constitutionalism and Democracy

In his paper, Walker moves beyond his recent attempts at mapping the contours
and boundaries of constitutionalism beyond the state and instead makes a far-
reaching claim about the nature of the relationship between democracy and con-
stitutionalism. Seyla Benhabib has, in a well-known paper, used the language of
Derrida to describe democracy as possessing an iterative quality.3 For Benhabib,

3 Seyla Benhabib, Another Cosmopolitanism: Hospitality, Sovereignty and Democratic Iterations, ed.
Robert Post, Oxford: Oxford University Press 2006, p. 47-51.
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democratic iterations are part of a juris-generative understanding of political pro-
cesses whereby the demos engages in the reappropriation and reinterpretation of
the norms and principles that bind them – a process that enables them to be both
the subject and author of those principles and other laws.4 Walker takes up the
vocabulary of democratic iteration and uses it as an explicit analytical frame to
consider in detail the nature of the relationship between democracy and constitu-
tionalism. At the root of his claim of an iterative relationship between democracy
and constitutionalism lays the contention of the radical incompleteness of
democracy – a ‘double incompleteness’ – that renders democracy unable to spe-
cify the content of the constitutionalism that is required both to realize and limit
democracy. The iterative nature of the interaction between democracy and consti-
tutionalism is to be found both in the recurrent ways in which constitutionalism
addresses and makes good democracy’s double incompleteness over time, as well
as in the ways in which democracy’s incompleteness manifests itself. This itera-
tion denotes, according to Walker, an unavoidable and irresolvable tension
between democracy and constitutionalism – an ambivalence in their relationship
that it is vital to understand in the context of regulation in a global age. And yet,
at the same time, he attempts to blunt the criticism of post-national constitu-
tional sceptics by suggesting a deep internal connection between constitutional-
ism and democracy that is rooted in a shared moral order from which both
emerge: ‘they are woven out of the same moral fabric’ and are ‘inextricable even
as they remain in mutual tension’.

Walker explicitly sets up his understanding of the relationship between constitu-
tionalism and democracy as challenging the dominant poles of constitutional
thinking beyond the state that claim, at one extreme, that weak democratic cre-
dentials deal a fatal blow to visions of global constitutionalism, and at the other
that weak democratic credentials are easily replaced by constitutionalism’s non-
democratic values. However, whilst noting that transnational constitutionalism
should aspire to some kind of ‘meta-democratic imprimatur’, Walker ultimately
appears to come down on the side of constitutionalism, even where a democratic
pedigree is lacking. He does so for two reasons: the first is the way in which
particular constitutional ‘points’ which themselves lack democratic credentials
may nonetheless connect with strongly democratic settings within a constitution-
al constellation; for example, the way in which the European Convention on
Human Rights interacts with the democratically-mandated governments of the
Council of Europe’s member states. This is of course a vision of a modest, plura-
list constitutionalism beyond the state with which it is difficult to take issue. The
second reason relates to the idea of constitutionalism and democracy being cut
from the same moral cloth. Walker appears to imply with this contention that, as
a consequence of both representing the same deeper moral values that define
modernity, a democratically legitimate mandate for constitutionalism becomes
less important, at least than the sceptics assume, and however desirable it may
be.

4 Benhabib 2006, p. 49.
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It is this part of Walker’s paper – that of the apparent demoting of democratic
legitimation to a position of lesser importance – that I wish to pick up on. But
first I should be clear about what I am not doing: I am not suggesting that
Walker’s claim regarding the nature of the relationship between constitutional-
ism and democracy relies upon human rights either explicitly or implicitly; and
certainly not that he is guilty of the reductive thinking that characterizes much of
the debate in relation to the legitimizing potential of human rights. Instead I wish
to challenge the implicit suggestion that a democratic mandate is less important
given the deeper connection between democracy and constitutionalism. I will try
to do this by reference to the ubiquity of human rights talk.

In the realms beyond the state, the legitimacy that democracy provides is unlikely
to take a state-based form. Nonetheless, if Walker is correct and we would be wise
to view democracy and constitutionalism as sharing an iterative relationship,
some post-state form of political legitimation, whatever form it may take, would
appear to remain a necessary part of the political order of modernity i.e. we
should not accept constitutionalism without a democratic political legitimation
just as we should not view democracy as pre-eminent. However much legitimacy
may stem from a variety of sources, an iterative relationship suggests that consti-
tutionally-based sources of legitimacy, such as human rights, are no replacement.
I would go even further and suggest that even if this iterative relationship is not
the only political architecture fit for modernity,5 we should be reluctant to accept
a post-political post-modernity, for all that constitutionalism and democracy
share the same moral foundations. The purpose of using human rights as an
approach to Walker’s own paper will hopefully become clearer in the subsequent
section.

3 The Onward March of Human Rights

Since the end of the 1990s there has been a trend towards integrating once sepa-
rate areas of human concern with human rights.6 This has become particularly
visible in recent years at the international level for example in the field of develop-
ment, in regard to trade law and the WTO, but also in the attempted integration
between humanitarian law and human rights. There are increasingly few areas of
human concern that have not seen an attempt at re-interpretation in the lan-
guage of human rights. This trend has not been without criticism, particularly for
the way in which it blunts the emancipatory potential of human rights by co-

5 Walker, Constitutionalism and the Incompleteness of Democracy: An Iterative Relationship, 45.
6 See, for example, Antonio Cassese, International Law (Oxford: Oxford University Press, 2001),

who welcomes the shift he sees at the normative level towards a more integrated international
community.
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opting them into the realm of positive law.7 However, such criticism sits at the
margins of international discourse. Moreover, it seems that this trend has a long
way to run yet. More recent aspects of this phenomenon can be seen in the
attempt to define corruption in human rights terms8 and in the effort to view cli-
mate change through the lens of human rights.9 The latter clearly has a great deal
of potential, and it seems quite possible that climate change and human rights
will become a field of study in its own right in the coming years.

One explanation of this phenomenon is the need to create legitimacy in a world
in which a community capable of providing political legitimacy is not only almost
impossible to identify, but where organizing a process or agreeing a language for
genuinely inclusive political interaction is beyond our current institutional imagi-
nation. Klabbers has recently suggested that where a global pouvoir constituant, a
mandate and means for global governance are all unclear, it is no coincidence that
observers ‘take refuge in notions of legitimacy’.10 What I wish to suggest is that
the rhetoric of global constitutionalism takes refuge not in legitimacy but in
human rights, which it equates with legitimacy.11 Elsewhere Klabbers has noted
the inability of constitutionalism alone to address the legitimacy shortfall at the
international level.12 In their claim to universality, human rights allow an appeal
to shared values common to all that can seemingly bridge the legitimacy gap that

7 See, for example, Sundhya Pahuja, Rights as Regulation: The Integration of Development and
Human Rights, in: Bronwen Morgan (ed.), The Intersection of Rights and Regulation. New Directions
in Sociolegal Scholarship, Aldershot: Ashgate 2007; also Morag Goodwin and Kate Rose-Sender,
Linking Corruption and Human Rights: An Unwelcome Addition to the Development Discourse,
in: Fons Coomans (ed.) et al., Corruption and Human Rights, Antwerp: Intersentia 2010 (forth-
coming).

8 See, inter alia, Coomans 2010.
9 See, in this regard, Stephen Humphreys (ed.), Human Rights and Climate Change, Cambridge:

Cambridge University Press 2010.
10 Jan Klabbers, Anne Peters and Geir Ulfstein, The Constitutionalism of International Law, Oxford:

Oxford University Press 2009, p. 37.
11 The notion of legitimacy is of course notoriously nebulous and answers different needs in differ-

ent contexts (see Jan Klabbers, Chapter 1 in Klabbers et al., The Constitutionalism of International
Law, p. 37-43 for a brief but helpful overview). What I mean by political legitimacy here is the
kind of legitimacy that can only come from the decision of a ‘community’, however temporarily
determined or limited the substantive remit at hand, to form itself to answer certain shared
needs or problems. The idea of legitimacy, it seems to me, necessarily presupposes inclusiveness
in the process of decision-making (where legitimacy is the extent to which the claim of legitimacy
resonates across a group) although it need not be formally democratic or answer to the demands
of theories of good governance. This form of legitimacy is known in its thickest form as self-
determination; such a thick concept, involving notions of sacrifice for the sake of the polity, is
arguably neither necessary nor desirable in legitimating politics beyond the nation. It is, how-
ever, arguably necessary for concepts of citizenship to be meaningful in a political sense. See
Goodwin, Learning Lessons from Romani National Claims: Taking European Citizenship from an
Imaginary Community to an Imagined One?, in: Andrea Ott and Ellen Vos (eds.), Fifty Years of
European Integration: Foundations and Perspectives, The Hague: TMC Asser Press 2009.

12 See, e.g., Jan Klabbers, Constitutionalism Lite, International Organizations Law Review (2004) 1:
31, at 48; also Anne Peters, Compensatory Constitutionalism: The Function and Potential of
Fundamental International Norms and Structures, Leiden Journal of International Law (2006) 19:
579-610.
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constitutionalism alone cannot. The appeal to human rights – the use of human
rights as a descriptive tool for an increasing array of areas of human concern –
can thus be read as an attempt to plug the legitimacy gap that constitutionalism
cannot fill. To illustrate how I think this works, I will briefly consider the reason-
ing of two of the leading proponents of international constitutionalism.13

3.1 Erika de Wet
Erika de Wet has emerged as one of the most high profile proponents of constitu-
tionalism beyond the state.14 In her 2006 ICLQ article, De Wet made a case for
the existence of an emerging constitutional order comprising of an international
community, an international value system and rudimentary enforcement struc-
tures. By focusing on De Wet, I wish to show how her argument relies heavily
upon human rights both to constitute and legitimize the international commu-
nity that is to act as a version of the demos at the international level.

De Wet makes the argument for the existence of an international community by
reference to the presence of community-orientated obligations,15 in place of the
more straightforward suggestion of the UN Charter as the constitution for (and
constitutionalizing document of) the international community. These erga omnes
obligations take the form, as De Wet highlights, almost entirely of human rights-
related obligations, such as the prohibition on genocide, torture, and ‘disappear-
ances’. These norms, however, also form the basis of the international value sys-
tem that is the second element of De Wet’s international constitutional order.
According to De Wet, the emerging hierarchy of norms at the international level
is made manifest through human rights, which the UN Charter has elevated to
‘core elements’ of the international value system. The emerging value system is
also visible in the creation in recent years of De Wet’s rudimentary enforcement
structures in the ad hoc criminal tribunals and the ICC; although these tribunals
are ostensibly an outgrowth of international humanitarian law, human rights
form a central element of the growth of international criminal law, according to
De Wet, as ‘violations of humanitarian law simultaneously constitute grave
human rights violations’.16

By relying upon the presence of community obligations that take the form of the
human rights that also constitute the international value system, the existence of
an international community can be presented as emergent by the presence of an
alleged international value system. In place of the fragmentation seen by others,
De Wet sees the plurality of normative orders at the regional and global level as
merging to form a single global order of unity underpinned by this universal value

13 The work of other leading scholars in this field, such as Bardo Fassbender, could, I think, equally
be used to demonstrate the point.

14 See notably, Erika de Wet, The International Constitutional Order, ICLQ (2006) 55: 51-76; and
very similarly, Erika de Wet, The Emergence of International and Regional Value Systems as a
Manifestation of the Emerging International Constitutional Order, Leiden Journal of International
Law (2006) 19: 611-632.

15 As codified in Arts. 42 and 48 of the Articles on State Responsibility. See De Wet, ICLQ 2006, 54.
16 Ibid., 58.
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system. Moreover, human rights not only constitute De Wet’s vision of an inter-
national community, thereby de-politicizing the concept of community, but also
legitimize it. The hierarchy of norms that she identifies as peremptory are almost
entirely composed of human rights norms.17 It is these norms that provide a
‘superior legal status and ethical force’ for decision-making beyond the state.18

Indeed, in her hierarchy of norms, although democracy may be included as a
value, it is not an integral part of the system. Instead, human rights in this post-
political vision are deemed capable of carrying the burden of legitimization alone.

3.2 Ernst-Ulrich Petersmann
Where De Wet sees the international order as constitutionalizing, Ernst-Ulrich
Petersmann takes the fact of a constitutionalized order as a given. Extrapolating
from his thesis concerning the WTO and EU as well-constitutionalized orders,
Petersmann has extended his understanding of constitutionalism to the broader
question of reforming the international system.19 The central concern of consti-
tutionalism is not for Petersmann the political question of who should govern but
rather the design of laws and institutions of a higher order that protect the inter-
ests of all citizens from the harm that can be done by their leaders.20 This notion
of constitutionalism hinges less upon the existence of a consensus of shared
values in which human rights play a central role (as it does for De Wet); but in the
application of values that are identified, as MacDonald puts it, by the proper
application of right reason. The need for consensus, and thus for a community
capable of reaching it, is replaced by viewing certain values – those that are the
product of Western constitutionalism – as the only correct possible outcome of
human reasoning. Politics in Petersmann’s vision, more explicitly than for De
Wet, is replaced by the institutionalization of human rights, market freedoms and
democracy; the only question that remains is the means of institutionalization.
Democracy, in this vision, is a thin manifestation, bounded and determined by
human rights and the market rights of the individual.

In an earlier article considering calls for the WTO to pay more attention to
human rights, Petersmann is more explicit about the subordinate role of democ-
racy.21 In this article, he sees the call for the WTO to take human rights seriously
as operating at two levels: the first is the legal and concerns the need to find a
method for dealing with likely clashes between the rules governing global trade
and human rights norms. The second he labels ‘political’ and is important in
ensuring the WTO’s legitimacy; in his own words, ‘[p]romoting the consistency of

17 Ibid., 58.
18 De Wet, Leiden Journal of International Law 2006, 614.
19 Ernst-Ulrich Petersmann, How to Reform the UN System? Constitutionalism, International Law,

and International Organizations, Leiden Journal of International Law (1997) 10: 421.
20 Ibid., 422. The point is Euan MacDonald’s. Euan Macdonald, Constitutionalising the Globe? The

Rhetorical Construction of Community in International Legal Scholarship (unpublished paper on
file with the author).

21 Ernst-Ulrich Petersmann, Human Rights, Constitutionalism and the World Trade Organization:
Challenges for World Trade Organization Jurisprudence and Civil Society, Leiden Journal of Inter-
national Law (2006) 19: 633-667.
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WTO rules and policies with human rights is … an important political task for
enhancing the democratic legitimacy of the WTO’.22

While De Wet appears to suggest that the reality of a consensus on human rights
is evidence for the existence of a universal value system that itself is evidence of
an international community; Petersmann takes the fact of the correctness of
Western values, with human rights at their core, explicitly as obviating the need
for a political community. Both imply that political legitimacy can be ensured
simply by taking human rights seriously, and in doing so elevate human rights
above politics.

4 Legitimizing Constitutional Discourse Beyond the State

We return here to Walker’s paper, his account of the iterative relationship of
democracy and constitutionalism and my attempt to challenge the assertion that
we should not be overtly worried about the lack of a democratic mandate. The iter-
ative nature of the relationship between constitutionalism and democracy seems
to me to entail that constitutionalism cannot provide the basis for its own legiti-
macy or, at the very least, it is capable only of offering a poor substitute for demo-
cratic legitimacy. If this is the case, human rights will not be able to plug that gap
at the post-national level.

Much of the confusion surrounding the legitimating potential of human rights
stems from the sense in which human rights appear to transcend the limitations
of the constitutionalism from which they sprung as constitutional rights. This is,
I think, due to the two aspects of human rights: the legal and the emancipatory.
In an essay entitled ‘Rights as Regulation’, Sundhya Pahuja has argued that the
attempted integration of development and human rights ‘should be understood
as the creeping transformation of a promised sphere of “rights” into a domain
which may aptly be called “regulatory”’.23 In place of human rights as a site for
political contestation and claims,24 human rights as regulation denotes a focus on
human rights as defined in positive law. For Pahuja, the political aspect or eman-
cipatory potential of human rights – what she terms the symbolic valence – exists
in the gap between human rights norms as laid down in international law – the
regulatory aspect of human rights – and the imaginative appeal that human
rights hold. These two aspects of human rights – human rights as they are laid
down in positive law and human rights as they are claimed – co-exist but are not
co-extensive. It is the conflict between these two aspects that opens up a space of
contestation and allows for the emancipatory potential of human rights. It is this
emancipatory potential that gives human rights the appearance of being able to
transcend constitutionalism and act as a source of political legitimation.

22 Ibid., 634; emphasis mine.
23 Pahuja 2007, 168.
24 For the claim that human rights have in the past acted as sites of contestation of the dominant

development orthodoxy, see Rajagopal Balakrishnan, International Law from Below: Development,
Social Movements and Third World Resistance, Cambridge: Cambridge University Press 2003.
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But it is only an appearance of transcendence. There is little that is emancipatory
in the collection and cataloguing of human rights within post-national consti-
tutional orders; or in the way that human rights are used by contested internatio-
nal institutions to elevate their particular discourse above dispute.25 Instead such
manifestations represent a top-down imposition of human rights, in which
human rights are readily identifiable as an element of modern constitutionalism
i.e. the rule of law. They are, in Pahuja’s phrase, rights as regulation. However,
even where human rights unleash their emancipatory potential through being
imagined and claimed at the local level, they become a vehicle in which claims of
political legitimacy can be voiced; they remain a means and not a political end in
themselves. As Walker’s description of the iterativity of the fundamental political
relationship of modernity so helpfully reminds us, human rights are an important
part of realizing self-rule, but they do not replace it, even where assertions of con-
stituent power come dressed up in the language of human rights.

Human rights ultimately remain an element of modern constitutionalism,
designed, in their guise as constitutional rights, to facilitate and above all to limit
the power of modern democracies. They represent in Constant’s language the
freedom of the moderns.26 Just as we would not accept a full list of constitutional
rights in place of self-determination (freedom of the ancients), human rights
beyond the state cannot replace the legitimacy that stems from the decision of
communities to come together to determine solutions to shared problems, and all
that that normatively implies. As such, human rights do not and certainly not in
the ‘regulatory’ mode in which they are being used in the examples above, provide
or replace the legitimacy that stems from the claims and actions of a constituent
power. If human rights cannot perform this role, than the legitimacy that consti-
tutional discussion beyond the state is intended to create will necessarily remain
soulless.27 Democracy may be incomplete but the legitimacy that it expresses is
not replaceable, not even where human rights are formed from the same moral
cloth as individual and collective self-determination.

I do not wish to suggest, however, that the kind of legitimacy expressed by democ-
racy in the modern era is necessarily sufficient of itself to legitimize constitutio-
nalism beyond the state i.e. that there are not other forms of legitimacy that

25 See, e.g., Goodwin/Rose-Sender, supra n. 7 for how this works in relation to development, cor-
ruption and human rights.

26 Benjamin Constant, The liberty of the ancients compared with that of the moderns, in: B. Con-
stant (trans. B. Fontana), Political Writings, Cambridge: Cambridge University Press 1988. Also,
James Tully, The Unfreedom of the Moderns in comparison to their ideals of Constitutional
Democracy, Modern Law Review (2002) 65: 204.

27 See also Alexandra Kemmerer, The Pouvoir Constituant in Times of Transition, in: Hauke Bronk-
horst (ed.), Demokratie in der Weltgesellschaft, Baden-Baden: Nomos 1999.
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should play a role.28 However, even at risk of fetishizing what I have termed polit-
ical legitimacy, it is necessarily prior to, in the sense of superior to, other forms of
legitimacy. While efficiency or out-put constitute a form of legitimacy, they are
important only in achieving human ends that are defined by political means.
Moreover, I do not claim to know what political or democratic legitimacy beyond
the state should look like – what forms it could take or how it would interact and
overlap with these other forms of legitimacy – although it seems to me that it
should necessarily begin with republican conceptions of the political as participa-
tion, or ‘voice’.29 But simply because we have not yet been able to imagine what
expressions of constituent power may look like at the international level it does
not follow that the activity that it represents can be replaced by human rights.30

Yet Walker’s apparent assertion that a post-modern political architecture can do
without a democratic mandate, albeit that it is not ideal, leaves me wondering:
how would one achieve this without relying on human rights in a similar way to
the authors considered above? Human rights language is conspicuous by its
absence from Walker’s work. It seems to me that human rights, human rights
processes and institutions, necessarily take the place of legitimacy in the space
between democracy and constitutionalism in the rhetoric of global constitution-
alism. The question I wish to ask of Walker is do they need do? Can the claims he
makes about global constitutionalism hold without resort to the rhetoric of
human rights?

5 In Sum

With the hugely normative punch they pack, the reliance on human rights as a
refuge from the difficulties political legitimacy poses blunts criticism of the legiti-
macy gap at the heart of international law and of the numerous post-national
constitutional orders that have been proclaimed. More unfortunate yet, the lan-
guage of constitutionalism essentially works to remove question definition, dis-
courses, and decision-making from the realm of the ordinarily political and ele-
vate them to a special status beyond the possibility of contestation. The rhetoric
of constitutionalism beyond the state is not only dependent upon human rights
for the nascency of its subject but simultaneously acts to enthrone them. Before a
genuinely shared debate at the global level about values we might share can take
place, the discourse of international constitutionalism is enshrining human rights
as positive universal law, and de-politicizing them in the process. Yet, as most

28 Such as Halberstam’s recent characterization of legitimacy as composed of voice, expertise and
rights; Daniel Halberstam, Constitutional Heterarchy: The Centrality of Conflict in the European
Union and the United States, in: Jeffrey L. Dunoff and Joel P. Trachtman (eds.), Ruling the
World? Constitutionalism, International Law, and Global Governance, New York: Cambridge Univer-
sity Press 2009.

29 By participation I do not mean the participation of international civil society, whose actors lack
the same legitimacy as the organizations in which they clamour to participate.

30 See Walker (eds.), Post-Constituent Constitutionalism? The Case of the European Union, in:
Martin Loughlin and Neil Walker, The Paradox of Constitutionalism, Oxford: Oxford University
Press 2007, for the different registers of constituent power, 252, 264.
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international lawyers will admit, human rights are by no means so straightfor-
wardly universal as is so frequently claimed. Moreover, even where a shared value
system is viewed through a constructivist lens as a means towards the develop-
ment of an international political community, the contested nature of human
rights and their use as trumps to silence contestation make them the wrong con-
stitutional ‘cues’.31

The suggestion here therefore is that rather than seeking to interpret every prob-
lem through the lens of human rights in the hope of legitimizing the internation-
al entities and discourses that we have at present, we should instead work harder
at imagining the means and modes, the voices, tones and registers, by which pro-
cesses of political participation may offer legitimacy for global decision-making,
for we cannot escape the legitimacy gap with recourse to human rights. The itera-
tive relationship between democracy and constitutionalism, it seems to me, tells
us so. My second, more tentative suggestion is that, just as the emancipatory
potential of human rights stems from the conflict between rights as positive law
and rights as they are imagined and claimed, a legitimacy capable of encompas-
sing both a democratically-based political legitimacy and the democracy-restrain-
ing elements of constitutionalism may be locatable in the irresolvable tension
that Walker identifies between democracy and constitutionalism. I hope Walker
can be persuaded to make the further articulation of this tension and its possible
relationship to the legitimacy question the subject of future work.

31 ‘… it is only possible to use constructionist techniques to develop the idea of political community
to the extent that these textual reference points provide the appropriate cues.’ Walker 2007,
266.
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The Co-originality of Law and Democracy in the
Moral Horizon of Modernity

Stefan Rummens

1 Introduction

In order to improve our understanding of the challenges facing constitutionalism
in today’s globalizing world, Neil Walker rightly focuses on the relationship
between democracy and constitutionalism. In the first part of the paper, Walker
highlights the complexity of this relationship and argues that common
approaches, according to which constitutionalism and democracy are either com-
plementary or oppositional, are too simplistic. Walker tries to show that we are
facing a false dichotomy and that we should appreciate that this relationship is, in
fact, a double one. It is complementary because constitutionalism supports the
realization of democracy in the sense that it helps to fulfil the necessary empirical
conditions for democratic processes to get started or keep going. It is oppositional
to the extent that constitutionalism qualifies democracy on the normative level by
providing an independent rationale for non-democratic values understood in
terms of individual rights or collective goods. In the second part of the paper,
Walker makes use of his analysis for a reassessment of the fate of constitutional-
ism in the context of current day globalization. He argues, more specifically, that
the double nature of the relationship between constitutionalism and democracy
shows that the current debate is again set in terms which suggest an inappropri-
ate dichotomy. On the one hand, theorists who embrace the rise of postnational
constitutional structures as a fortunate reinvigoration of constitutionalism even
in the absence of the concomitant rise of postnational democracy underestimate
the importance of constitutionalism’s complementary relationship with democ-
racy. On the other hand, theorists indicting postnational constitutionalism pre-
cisely because it lacks democratic credentials are too quick in assuming that con-
stitutionalism has no proper and independent normative functions to fulfil in the
absence of a proper embedding in a specific democratic polity. Instead of opting
for one of the horns of this false dilemma, Walker suggests that the challenge of
postnational constitutionalism consists in finding a new and adjusted architec-
ture in which democracy retains a ‘nested centrality’ rather than a ‘singular pre-
eminence’ in a postnational order which now no longer consists of neatly separat-
ed constitutional states but rather of intricate and only partly constitutionalized
postnational networks.
Although Walker’s analysis is appealing in many respects, there is a noteworthy
shift in his argumentation as he moves from the first to the second part of his
paper. I believe this shift is revealing in the sense that it points us towards a
remaining one-sidedness and, thus, weakness of his approach. In the first part,
Walker analyses the complementary relationship between constitutionalism and
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democracy in terms of the incompleteness of democracy and the way in which
constitutionalism helps to realize democracy. In the second part, however, when
he criticizes theorists celebrating the rise of postnational constitutionalism with-
out democracy, he invokes the complementary relationship between constitution-
alism and democracy in terms of the democratic credentials constitutionalism
needs (and lacks) at the postnational level. The ideological and metademocratic
arguments he raises both point towards an incompleteness of constitutionalism
rather than an incompleteness of democracy. It seems that the problem with
postnational constitutionalism is not so much that it is unable to ‘perform its
democracy-realizing function’, but rather that because of the underdevelopment
of postnational democratic structures, democracy is unable to perform its consti-
tution-realizing or, at least, constitution-legitimizing function. This role of
democracy as a supplement to constitutionalism, however, is an unexpected new
element never really analysed in the first part, whereas the extensive analysis in
that first part of constitutionalism as the realization of democracy in terms of
authority, representation, competencies and other dimensions, is never really
used in the second part of the paper.
This shift in argumentation reveals that Walker’s primary analysis of the comple-
mentary relationship between democracy and constitutionalism remains one-
sided. It focuses only on the incompleteness of democracy and the democracy-
realizing function of constitutionalism rather than also taking into account the
reverse complementary and constitution-realizing function of democracy. In this
paper, I want to advocate a fuller account that takes into account this mutual com-
plementarity between democracy and constitutionalism. Such an alternative
approach is consequential for Walker’s argument in two respects. In terms of the
general analysis of the relationship between democracy and constitutionalism,
my adjusted approach leads to a defence of the Habermasian thesis of the co-orig-
inality of constitutionalism and democracy which is too quickly dismissed by
Walker himself. A fuller appreciation of this co-originality implies that the
democracy-qualifying role of constitutionalism should itself be qualified in the
sense that this role is performed in virtue of the same normative resources
democracy itself relies upon. As a result, the relationship between constitutional-
ism and democracy is perhaps, after all, more singularly complementary (as
opposed to being both complementary and oppositional) than Walker recognizes.
In terms of the more specific analysis of the impact of globalization, this adjusted
approach tilts the argument in favour of the critics of current practices of post-
national constitutionalism. Without complementary postnational democratic
structures, this constitutionalism remains problematic and potentially oppres-
sive. Although I agree, in the end, with Walker that we need to work on a readjus-
ted architecture beyond state-centred constitutionalism and state-centred
democracy, the rise of postnational networks poses serious challenges to which
currently no convincing responses seem available.
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2 The Moral Horizon of Modernity

As the starting point of my argument, I want to pick up on an idea that Neil
Walker introduces towards the end of his paper and which I fully endorse. Refer-
ring to the work of Charles Taylor, Walker suggests that the moral order and
social imaginary that characterize modernity provide the ‘deep context out of
which our modern understanding of constitutionalism and democracy alike
emerge’.1 I agree that a proper understanding of constitutionalism and democracy
as well as their mutual relationship requires us to refer to the moral horizon of
modernity from which they emerge and which is constituted by such fundamen-
tal moral ideas as individualism, egalitarianism, constructivism and progressiv-
ism.
It is a bit surprising, however, that Walker also suggests that this deeper moral
context should not only explain how constitutionalism and democracy comple-
ment each other, but also how they remain in a certain tension. If the moral hori-
zon of modernity is constituted by a coherent set of fundamental values, it seems
prima facie puzzling that practices that are meant to implement and realize these
values in society should find themselves in an oppositional stance towards one
another. In contrast, I would like to argue that the moral horizon of modernity, as
the source of both constitutionalism and democracy, explains in which sense
their relationship is essentially one of complementarity rather than opposition.
The analysis of complementarity I have in mind is well captured by the thesis of
the co-originality of private and public autonomy found in the works of authors
as different as, for instance, Jürgen Habermas and Claude Lefort.2 Both forms of
autonomy are co-original in a twofold sense. On the one hand, they are co-origi-
nal in the sense that they have a common ‘source’ in the deeper context of mod-
ern morality. On the other hand, they are co-original in the sense that they mutu-
ally presuppose each other and that, therefore, the full realization of the ideals of
democracy always depends on the simultaneous realization of the ideals of consti-
tutionalism and vice versa.
Regarding the horizon of modernity as the common origin of both forms of
autonomy, Claude Lefort has famously remarked that modernity implies the ‘dis-
solution of the markers of certainty’.3 This means amongst other things that the
hierarchical order of premodern, traditional societies in which the lives of people,
both individually and collectively, were organized according to a single religious
comprehensive doctrine has now disappeared.

I refer to the disappearance of an authority which subjugated each and every
individual, to the disappearance of the natural or supernatural basis which, it
was claimed, gave that authority an unassailable legitimacy and an under-

1 Walker, in this issue, 231.
2 Jürgen Habermas, Between Facts and Norms, Cambridge: MIT Press 1996); Claude Lefort, Democ-

racy and Political Theory, Cambridge: Polity Press 1988.
3 Lefort 1988, p. 19.
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standing both of the ultimate ends of society and of the behaviour of the peo-
ple it assigned to specific stations and functions.4

In the absence of an encompassing religious authority, the question as to how life
should be lived and organized both on the individual and the collective level can
now only be resolved on the basis of the autonomous choices of the individuals
and collectives involved.

‘(…) both freedoms [individual and political] stem from the same cause,
namely emancipation from any particular authority [de toute autorité particu-
lière] which can arrogate the power to take decisions affecting the destiny of
all in accordance with its own ends.’5

Although Habermas’s analysis of the transition from traditional to modern
society differs in many respects from Lefort’s – most notably in the sense that
Habermas conceives of this evolution as a process of rationalization –, they arrive
at remarkably similar conclusions. Also for Habermas, the advent of modernity is
characterized by a fundamental shift in the final source of authority which no lon-
ger resides with God, but which is now identified with the (communicatively
structured) will of the people.6 This disappearance of the authority of the holy
thereby affects both society as a whole and the lives of individuals. In both cases,
the common norms which guide our individual and collective behaviour become
much thinner and more formal as well as more reflexive, in the sense that they
are now no longer decreed by religious authorities but become the outcome of dis-
cursive processes of autonomous will-formation.7

The fact that both individual and political freedom (or private and public
autonomy) find their origins in the typically modern disappearance of a final
divine source of authority, also helps to explain how constitutionalism and
democracy are co-original in the sense that they mutually presuppose one
another.8 There are, first, different senses in which the individual liberty rights
that guarantee our private autonomy constitute a condition of possibility for the
democratic process in which we exercise our public autonomy. In a more superfi-
cial sense, constitutional rights provide the instrumental and functional prerequi-
sites for the democratic process. The instrumental argument thereby refers to the
fact that without individual liberty rights that guarantee their safety and inde-
pendence, citizens would be unable to participate as full and equal members of
society in the democratic decision-making process. The functional argument on

4 Ibid., 34.
5 Ibid., 170 (translation modified).
6 Jürgen Habermas, The Theory of Communicative Action: Volume 2: Lifeworld and System: A Critique

of Functionalist Reason, Boston: Beacon Press 1987, 77.
7 For a more elaborate account of the similarities between Habermas and Lefort, see my Delibera-

tion interrupted. Confronting Jürgen Habermas with Claude Lefort, Philosophy & Social Criticism
34 (2008): 383-408.

8 For a more elaborate analysis, see my Debate: the Co-originality of Private and Public Autonomy
in Deliberative Democracy, The Journal of Political Philosophy 14 (2006): 469-481.
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the other hand refers to the fact that our constitutional rights constitute the legal
forms and institutions that allow the democratic process to take place. There is,
however, an even deeper sense in which constitutionalism is a prerequisite of
democracy. Elsewhere, I have argued that constitutionalism is a transcendental-
pragmatic condition of possibility of democracy in the sense that the practice of
democratic decision-making itself becomes meaningless unless all participants in
that process are already committed to some of the fundamental principles of con-
stitutionalism and, more specifically, to the recognition of the maximal amount
of individual liberty rights for all citizens indiscriminately. A full elaboration of
this argument is too cumbersome for the present purposes, but the basic idea
here is that participation in the democratic process implies a commitment to the
democratic process itself as the final source of authority regarding collective deci-
sion-making in society. This, in turn, implies the rejection of other encompassing
sources of authority (such as religious ones) and thus, the full recognition that no
other citizen should unwillingly be bound by any one particular such source of
authority and, thus, the recognition that all citizens enjoy individual liberty.9

There is, secondly, an important sense in which, the other way around, democracy
also constitutes a condition of possibility for constitutionalism. Since, with the
advent of modernity, transcendent sources of authority loose their force as the
basis for collective decision-making, all laws and even all constitutional laws are
somehow authored and authorized by the people themselves.

‘(…) the naturalist conception of rights masked an extraordinary event: a dec-
laration which was in fact a self-declaration, that is, a declaration by which
human beings, speaking through their representatives, revealed themselves
to be both the subject and the object of the utterance in which they named
the human elements in one another, ‘spoke to’ one another, appeared before
one another, and therefore erected themselves into their own judges, their
own witnesses.’10

The fact that transcendent sources of authority are discredited in the modern age
means that processes of law-making or even constitution-making can no longer
be seen as some kind of hermeneutical processes in which the participants are sim-
ply elaborating the content of some exterior source of authority or knowledge.
Instead, law-making and constitution-making should be understood in constructi-
vist terms as processes in which the people concerned themselves decide how they
are going to organize their societies. The constructivist nature of this process
thereby also implies that nobody – no philosopher, legislator or judge – has privi-
leged expert knowledge in this regard. Instead, if rights are to do justice to the
specific needs, values, characteristics and problems of citizens as ‘concrete

9 Maeve Cooke, Five Arguments for Deliberative Democracy, Political Studies 48 (2000): 947-969.
This does not mean, of course, that people could not decide to live their lives according the pre-
scriptions of some particular tradition or religion. It simply means that this traditional way of
life can no longer appear as universally binding for all citizens.

10 Lefort 1988, 38.
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others’,11 they should be constructed through an inclusive process in which the
citizens affected themselves can participate.12 Because individuals have privileged
access to their own needs and values, there is, in this regard, an important sense
in which they can never be fully represented by others in the democratic process.
The co-originality (in its twofold sense) of constitutionalism and democracy
implies that democracy can be adequately characterized, in Habermas’s terms, as
a constitutional project, and that, the other way around, rights should always be
understood as political rights. The idea of a constitutional project thereby indicates
that all democratic societies are built around the same abstract system of basic
rights protecting both the private and public autonomy of all citizens, but that, at
the same time, the proper elaboration of this abstract system of rights into more
specific constitutional rights as well as regular legislation and policy-making
should proceed through an inclusive democratic project and will lead to outcomes
which characterize each particular society as the historically particular society it
is. The concept of political rights, on the other hand, distances itself from both
naturalistic and positivistic understandings of rights. In opposition to naturalism,
a political conception of rights emphasizes that rights are always authored and
authorized by the people themselves and that it is the people themselves who
should author the specific elaboration and interpretation of general constitu-
tional principles. In opposition to positivism and historicism, the political concep-
tion rejects the notion that legitimacy reduces to procedural legality. Indeed,
because individual liberty rights constitute the transcendental-pragmatic condi-
tions of possibility of the democratic process, this process would be caught in a
performative contradiction if its outcomes were to contradict its enabling condi-
tions. Therefore, these individual liberty rights form a substantive normative core
that constitutes and, thus, a fortiori, constrains democratic decision-making.13

3 Walker Revisited

This brief digression on co-originality should make clear that I believe Walker’s
dismissal of a Habermasian approach to the relationship between constitutional-
ism and democracy to be too quick. The normative convergence between both
terms is stronger and deeper than Walker assumes. Indeed, this convergence does
not only reside in ‘the mutually supportive causal relationship which obtains
between the operation of the two sets of values’14 but stems, more fundamen-
tally, from the fact that both should be understood as integral expressions of the
moral horizon of modernity.
Before looking at Walker’s analysis in more detail, I want to raise one more gen-
eral point of concern. I have the impression that his exposition is marred by some

11 Seyla Benhabib, Situating the Self: Gender, Community and Postmodernism in Contemporary Ethics,
Cambridge: Polity Press 1992.

12 Stefan Rummens, Democratic Deliberation as the Open-Ended Construction of Justice, Ratio
Juris 20 (2007): 335-354.

13 Lefort 1988, 38.
14 Walker in this issue, 212.
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persistent ambiguities. Often, Walker seems to shift from an argument about
‘democracy’ to an argument about ‘democratic theory’. Both are obviously not the
same and, as I will argue further on, the resources of ‘democracy’, as a political
regime in which political decisions are based on democratic processes, are wider
than the resources of ‘democratic theory’. Similarly, Walker also sometimes shifts
between ‘constitutionalism’ as a set of principles and ‘constitutionalism’ as simply
referring to the presence of actual constitutions, constitutional choices or consti-
tutional acts. As I will further illustrate in what follows, these ambiguities affect
his argumentation on many occasions and make it less clear and precise than it
could have been.
Based on my alternative account of co-originality, I wish to present three more
specific comments on Walker’s account of the seven dimensions in which consti-
tutionalism realizes and qualifies democracy. First, I believe that Walker over-
states the normative incompleteness of democracy. In line with Habermas I believe
that the proper institutionalization of democracy as a regime that allows for
political decision-making in a modern, pluralist society, proceeds on the basis of a
universal abstract scheme of rights that essentially protects the private and public
autonomy of all citizens. The values contained in this scheme of rights do not
‘qualify’ democracy as external limitations but rather constitute the transcenden-
tal pragmatic conditions of possibility of a democratic practice in which the pre-
modern authority of religion and tradition is replaced by the authority of the peo-
ple itself.
Of course, this scheme of rights is incomplete and only constitutes what Haber-
mas calls ‘abstract place-holders’ which need to be filled in by more specific con-
stitutional and other rights. The content of this more specific elaboration is not,
and here I agree with Walker, determined by democratic theory. Instead, this
elaboration should be done by the people themselves through democratic pro-
cesses that turn the constitutional regime into a historically specific constitu-
tional project. For this elaboration, the people may legitimately draw on many
different normative resources – moral, religious, or other –, provided they are
able to explain how the arguments they use can be understood to further the core
values of liberty and equality in an impartial manner. Although constitutional
theory is one of the resources citizens can legitimately make use off, it seems
clear that constitutional theory in itself is unable to provide general and unique
answers to all questions involved. The assumption that constitutionalism could
provide such answers would go against the constructivist account of democracy,
according to which no a priori theory can epistemically replace the democratic
process itself. Only the actual participation of citizens can ensure that the specifi-
cation of the requirements of private and public autonomy are attuned to the spe-
cific historical circumstances of society as well as to the specific values and needs
of the people involved.
In conclusion, the claim that ‘equality, liberty, dignity or fraternity’ are non-demo-
cratic, constitutional values that supplement and qualify democracy should be
rejected for two reasons. First, these values are as much the core values of democ-
racy as they are the core values of constitutionalism. Secondly, insofar as demo-
cratic theory is incomplete in the sense that it cannot account for the historically
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specific elaboration of these values, the same holds for constitutional theory. On
the constructivist account, what goes on in the democratic process goes beyond
the resources provided by both democratic and constitutional theory.
Secondly, I submit that Walker underestimates the reflexivity of the democratic pro-
cess and the way in which it is able to shape its own conditions of possibility. Although
this criticism applies to several of the seven dimensions dealt with by Walker, it
applies especially to his account of the issue of competence, i.e. the question con-
cerning the realization of the constitutional prerequisites of democracy (which
seems to point to constitutionalism as an instrumental condition of possibility
for democracy). Here, Walker has in mind the political and other rights individual
citizens need to enjoy in order to be able to participate fully and independently in
the democratic process. In this context, I agree again that ‘democratic principle
and theory becomes unable to determine those competences that are required for
democracy’s own meaningful elaboration’.15 However, Walker’s conclusion that
democracy is incomplete because ‘there is no democratically mandated right
answer’16 to the question of competence only holds if this is taken to mean that
the right answer should be mandated by democratic theory. Here again, the
incompleteness of democratic theory is not necessarily the incompleteness of
democracy. Indeed, the question as to which specific rights are needed for citizens
to become adequate participants in the process of democratic self-determination
is part and parcel of the democratic process itself. In this sense, democracy is a
reflexive or iterative process which constantly aims to improve the conditions
necessary for its own functioning. In considering which interpretation of, for
instance, freedom of association or freedom of expression to endorse, citizens can
make use of democratic theory as well as constitutional theory. But, as argued
before, the constructivist conception of democracy implies that neither of these
two kinds of theory is able to provide unique and decisive answers. Therefore, the
incompleteness of democratic theory identified by Walker is matched by a similar
incompleteness of constitutional theory. As a result, it is again not constitutional-
ism that supplements democracy; it is, rather, the democratic process which com-
plements democratic and constitutional theory alike. Only an inclusive demo-
cratic procedure itself can provide outcomes which take into account historically
specific circumstances and considerations and which are, therefore, epistemically
adequate.
Of course such an iterative conception of the democratic process, as reflecting on
and shaping its proper conditions of possibility, seems to point to a more funda-
mental incompleteness of democracy. There seems to be an infinite regress at
work in which democracy aims to legitimize itself retrospectively. It seems that
this endless bootstrapping process is now a vain attempt by democracy to rid
itself of the contingency that necessarily characterizes its originating moment.
Here, however, we arrive at my third point of criticism. Many of the forms of
incompleteness identified by Walker refer to forms of contingency that indeed haunt
democracy but which, contra Walker, similarly haunt constitutionalism. If we look, for

15 Walker, in this issue, 219.
16 Walker, in this issue, 219.
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instance, at Walker’s account of the dimension of authorship, he is right to point
out that ‘the original constitutional imposition of democracy (...) is also inevitably
an imposition upon democracy’.17 The original pouvoir constituant and the constit-
uent act through which it provides the necessary framing conditions for the oper-
ation of democracy are themselves indeed not democratically legitimized. Simi-
larly, the constitutional determination of the scope of citizenship (stakeholding),
of the political system through which democracy should operate (representation),
of the institutional framework of the constitutional state (implementation), or of
the territorial and functional boundaries of the polity (demarcation) can all be
understood as an imposition of democracy which is also ineliminably an imposi-
tion upon democracy.
Although, in all of these dimensions (which seem to point to the constitution as a
functional condition of possibility of democracy), Walker seems to underestimate
again the extent to which these constitutional determinations can, retrospec-
tively, become part of the democratic reflexive process itself, he is right to point
out that these determinations testify of an ineliminable contingency preceding
and haunting the democratic process. Where I disagree with Walker, however, is
in his subsequent claim that it is constitutionalism that is able to supplement
democracy and help it to deal with its incompleteness. His statement, for
instance, that ‘constitutionalism’s supply of the terms and conditions of author-
ship of the polity, although necessary to democracy, is not itself democratically
determined’,18 is deeply problematic. Although I agree that the issue of author-
ship cannot be democratically determined, I fail to see how it could be constitu-
tionally determined or how constitutionalism could ‘supply the terms and condi-
tions of authorship’ as Walker intimates. The constituent act of the pouvoir consti-
tuant ‘precedes’ the constitution as much as it ‘precedes’ democracy. Therefore,
the contingency identified by Walker is, indeed, a form of genuine contingency
that escapes constitutionalism and democracy alike. Although I agree that ‘in all
cases, (...) the basic constitutional choice is democratically determining rather than
democratically determined’,19 Walker seems to ignore the fact that this constitu-
tional choice not only lacks democratic determination (or legitimation) but
equally lacks constitutional determination (or legitimation). Neither democratic
nor constitutional theory is able to provide unique and proper answers to the
questions of authorship, representation, stakeholdership and the like. Although I
argued in the previous two points that the democratic process itself can supple-
ment much of the incompleteness Walker ascribes to democratic theory, in the
present context the democratic process can play no such role. We are, it seems,
faced with a more fundamental contingency that marks constitutionalism and
democracy alike. And although this contingency is truly fascinating and probably
not yet well understood, I fail to see, for now, how the arguments adduced by
Walker could detract from the thesis of co-originality or show that the content of

17 Walker, in this issue, 216.
18 Walker, in this issue, 215.
19 Walker, in this issue, 218.
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constitutionalism depends on ‘supplementary’ normative sources fundamentally
different from the normative sources of democracy.

4 Adjusted Architecture

In conclusion of this reply, I would like to briefly turn to the issue of globalization
and its impact on the relationship between constitutionalism and democracy. As
already indicated, I share Walker’s view that globalization does not mark a pro-
found change in the moral order of modernity. I agree that both constitutional-
ism and democracy as expressions of that moral order will continue to play an
important role but that we will have to find an adjusted architecture for their
proper institutionalization in the postnational order.
I disagree with Walker, however, when he suggests that this new architecture
might testify of the double relationship – of both complementarity and opposi-
tion – between constitutionalism and democracy. Instead, I see no reason why
globalization would somehow affect the singularly complementary relationship of
co-originality between them. Even in the postnational constellation, the core of
the modern moral order is still captured by the co-original ideas of individual and
collective human freedom. In the absence of an encompassing religious or other
authority, only the authority of the people themselves can bestow legitimacy on
the emerging often partial forms of postnational constitutionalism. The other
way around, the rule of the people marks the delegitimization of other forms of
authority as uniquely determining the lives of individuals and thus inevitably pre-
supposes the constitutional protection of the individual freedom of each of us.
Interestingly, almost all of Walker’s own arguments seem to endorse this view of
mutual complementarity. His arguments in favour of postconstitutionalism do
not so much support the possibility of postconstitutionalism without democracy
but rather endorse complementarity. When he indicates, first, that postnational
constitutional points and vectors may connect indirectly to more entrenched
democratic settings, he endorses the idea that these new constitutional points
and vectors actually need democratic legitimation.20 Similarly, his reference to
the moral order of modernity intends to indicate that both constitutionalism and
democracy are part and parcel of that very same moral order.21

His arguments in favour of more postnational democracy not only explicitly
endorse complementarity, but, as indicated earlier, also emphasize the constitu-
tion-realizing role of democracy rather than the democracy-realizing role of con-
stitutionalism. Indeed, the meta-democratic argument refers to the fact that the
legitimacy of constituent acts depends on some kind of meta-democratic found-
ing of these acts and on the meta-democratic credentials of the actors involved.22

These remarks are thereby reminiscent of Lefort’s point quoted earlier that every
declaration of rights is always a self-declaration by human beings who reveal
themselves as both subjects and objects of their utterances. The ideological argu-

20 Walker, in this issue, 229-230.
21 Walker, in this issue, 230-233.
22 Walker, in this issue, 229-230.
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ment, on the other hand, connects with the constructivist conception of democ-
racy explained earlier. The point Habermas makes when endorsing constitutional
patriotism is not simply that ‘the general values of constitutionalism have to be
adopted by a community as their own’,23 as Walker suggests. The point of concep-
tualizing the constitution as a constitutional project cuts even deeper in the sense
that this conception implies that no epistemically adequate context-specific elab-
oration of the general values of constitutionalism is possible without the actual
democratic participation of all individuals concerned. This means that every
imposition of a constitutional regime which is not authored by the people affec-
ted themselves necessarily constitutes an unjust imposition on these people pre-
cisely because it fails to take into account their specific needs and values and the
specific circumstances and perspectives which are theirs. Taking individuals seri-
ously as ‘concrete others’ implies that, in a strong sense, there can be no justice
without democracy.
My reconstruction of the thesis of co-originality thus implies that the weight of
the arguments shifts in favour of those who argue that postconstitutionalism
needs postnational democracy in order to retain its legitimacy. Of course, what
this adjusted architecture of postconstitutionalism and postnational democracy
beyond the traditional form of the state should look like, is an open question. I
even agree, therefore, that in the absence of a more fully elaborated and feasible
blue-print for the postnational order, it might be worthwhile to cautiously pro-
ceed with the institutionalization of certain forms of postconstitutional points
and vectors even if their democratic credentials are not fully established. Consti-
tutional values are core values of our modern moral horizon and any successful
attempt at furthering their global realization should be welcomed. This should,
however, not make us forget that this situation remains second-best from both a
conceptual and a normative point of view. The imposition of these values remains
problematic and at least partly unjust as long as their context-sensitive interpre-
tation and implementation is not under sufficiently strong and inclusive demo-
cratic control by the citizens themselves.

23 Walker, in this issue, 228 (my italics).
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Democracy, Constitutionalism and the Question
of Authority

Wouter G. Werner

1 Introduction

In his insightful and thought-provoking article, Walker argues that the relation
between democracy and constitutionalism is dialectic: there is an irresolvable ten-
sion between democracy and constitutionalism, yet the two also depend on each
other. By contrast to theories that hold constitutionalism to be fully compatible
with democracy,1 Walker argues that constitutionalism and democracy cannot be
completely reconciled. Constitutionalism necessarily draws on non-democratic
sources to make it tick. In contrast to approaches that aim to sever constitution-
alism from democracy, Walker argues that democracy and constitutionalism sup-
plement each other: constitutionalism is ‘contingently necessary’ for democracy,
whereas democracy ‘nourishes and preserves’ constitutionalist discourse.

I fully agree with the argument that democracy and constitutionalism stand in an
insoluble tension. However, I have some doubts (or at least questions) regarding
the second strand of the argument: the claim that democracy needs constitution-
alism and constitutionalism needs democracy. In this commentary, I will elabo-
rate both points.

2 Does Democracy need Constitutionalism?

2.1 Constitutive Acts, Constitutions and Constitutionalism
In order to understand and discuss Walker’s argument that democracy needs con-
stitutionalism, it is necessary to make a distinction between three concepts:
(a) constitutive acts, (b) constitution and (c) constitutionalism. Although the
three are related in several ways, it is necessary to keep them analytically apart.

• Constitutive acts
In terms of speech act theory, a constitutive act can be considered as a declarative
act that, if successful, brings about a certain state of affairs. Examples of such acts
are utterances such as ‘I hereby open this meeting’ or ‘I hereby declare you man
and wife’.2 Constitutive or declarative acts, in other words, go beyond pure
description or prescription as they constitute (or aim to constitute) a new reality.

1 Walker discusses three positions that aim to do so. First, the ones that ‘define-up’ democracy as
essentially a means to serve constitutionalist values, secondly the ones that ‘define-down’ consti-
tutionalism as a means to democratic decision-making and thirdly the ones that hold constitu-
tionalism and democracy to be mutually supportive ideas.

2 See, e.g., John Searle, Speech acts, Cambridge: Cambridge University Press 1969.
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Constitutive acts, however, take place in a particular social and political con-
text – not all attempts to open a meeting are successful, not all attempts at mar-
rying A and B will result in a valid marriage, etc. What counts, in other words, is
not just the mere utterance of certain words, but also the relation between
speaker and an audience. One could say that the speaker presents a certain insti-
tutional reality to her audience (the now opened meeting, the now concluded
marriage, etc). The constitutive act is only successful if an audience is willing (or
can be coerced or somehow seduced) to act upon the presentation of reality.3

The later qualification is especially important when it comes to foundational,
political constitutive acts such as the establishment of a new constitution, a dec-
laration of independence, etc. As Ruiter has explained, such constitutive acts take
a specific form. Almost by definition, they do not operate within the legal system
they strive to overthrow.4 The creation of a new legal order, Ruiter argues, ‘is the
performance of an assertive speech act about the factual recognition of legal valid-
ity, which is true or false, and which grants no reprieve in the latter case. This is
why establishing a new legal system is such a hazardous undertaking, as many a
revolutionary can attest’.5

• Constitution
The second concept is the concept of the constitution. As Walker explains in his
article, this concept underwent a significant transformation in Western political
thought. Prior to the rise of the modern state, the term ‘constitution’ was used to
describe ‘… the political way of life of a community in quasi-organic terms’.6 Dur-
ing the Middle Ages, its primary focus shifted to the institutional forms of the
polity, while in the 18th century it was applied mainly to the ‘… legal mode of
articulation and regulation of the body politic’ which was seen as ‘… constitutive
or generative of that body politic’.7 The constitution, in other words, also took a
normative form, became a contra-factual blueprint for the organization of the
polity. Moreover, the constitution was linked to a designer perspective: to the
idea that the body politic is something that can and should be designed in specific
ways. At the same time, however, the aim of such a design is to turn the constitu-
tion into a societal reality – a framework that is internalized, that produces a cer-
tain ethos, that guides political discourses and contestations, etc. In modern
times, the term ‘constitution’ thus signals both that which constitutes a specific

3 For a different reading see Searle’s theory of meaning, where the effects on the thoughts, emo-
tions and beliefs of the hearer have no bearing on the meaning of a sentence. The meaning of
sentences in Searle’s theory of speech acts is accounted for in terms of speakers who use the con-
stitutive rules of language to express their intentions. See, inter alia, John Searle, Intentionality,
Cambridge: Cambridge University Press 1983; John Searle, The Foundations of Illocutionary Logic,
Cambridge: Cambridge University Press 1987.

4 Unless, of course a constitution reserves a right to declare independence to parts of the country,
although even then questions of authorship will most probably arise.

5 Dick W.P. Ruiter, Institutional Legal Facts, Dordrecht/Boston/London: Kluwer Academic Publish-
ers 1993, p. 225.

6 Walker, in this issue, 208.
7 Walker, in this issue, 209.
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polity and that what is constituted. It is not surprising therefore that legal theo-
rists sometimes distinguish between different types of constitution. Allot, for
example, makes a distinction between the legal constitution (‘a structure and sys-
tem of retained acts of will’), the real constitution (‘the constitution as actualised
in the current social process, a structure and a system of power’) and the ideal
constitution (‘a constitution as it presents to society an idea of what society
might be’).8

• Constitutionalism
The term ‘constitutionalism’ (or maybe rather: modern constitutionalism) refers
to a specific way of thinking and theorizing about the constitution. Modern con-
stitutionalism, as Walker puts it, ‘came first and foremost to be defined in func-
tional opposition to absolutism, as a guarantee of limited (by law) government
…’.9 Whereas constitutions may take different forms (and may, for example, also
constitute dictatorial forms of government), constitutionalism is linked up to the
idea of limited government through mechanisms such as a mixed constitution
(balancing several groups in society), separation of powers, checks and balances,
human rights, etc. Constitutionalism thus contains an inherent tension as it
simultaneously aims to constitute political power (and a political society) and
tries to limit this power through legal means.

2.2 The Incompleteness of Democracy
Walker convincingly argues that democracy is incomplete in two respects: it is
empirically incomplete as it cannot deliver its own foundation or terms of appli-
cation and normatively incomplete as it cannot function as a guide to good gov-
ernment on its own terms.10

When it comes to the normative incompleteness, I think the argument that
democracy needs constitutionalism is quite persuasive: it is constitutionalism
that provides guidance to democracy in terms of individual rights, limited welfare
rights, checks and balances, etc. In order to complete democracy in this way, con-
stitutionalism has to take recourse to non-democratic sources, thus creating an
unsolvable tension between democracy and constitutionalism. Making this argu-
ment, however, presupposes a specific reading of democracy. If democracy is
defined narrowly (or normatively agnostically), there is indeed an irresolvable
tension. Democracy then refers to a specific mode of political decision-making (by
majority, by ‘the people’, etc.), without further thick normative substance.

8 Phillip Allot, Eunomia, New Order for a New World, 2nd ed., Oxford: Oxford University Press
2001, p. 135, 136.

9 Walker, in this issue, 209.
10 Walker, in this issue, 213-223.
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Although Walker deliberately leaves out a definition of democracy in his paper,11

the most plausible reading of his approach to democracy seems to be the thinner
one, which does not already contain all kinds of constitutional values and guaran-
tees. This fits with Walker’s argument that it is unhelpful to define away tensions
between democracy and constitutionalism by ‘defining-up’ democracy, by ‘defin-
ing-down’ constitutionalism or by allowing for a ‘speculatively serendipitous
causal formula’ that make the tensions between constitutionalism and democracy
disappear.12

When it comes to the empirical incompleteness I find it harder to understand
that democracy would need constitutionalism. Constitutionalism, Walker argues,
has several democracy-realizing functions which remedy the empirical incom-
pleteness of democracy. Examples are issues of authorship (the foundational
question), membership, representation or basic protections. However, when it
comes to issues such as the foundation of a democratic polity it seems much more
plausible to argue that democracy needs some kind of constitutive or founda-
tional act, rather than constitutionalism per se. In similar fashion, when it comes
to issues of membership or representation, I would rather argue that democracy
needs a foundational act and a constitutional arrangement than that it needs con-
stitutionalism per se. The only way in which democracy can be intrinsically linked
to constitutionalism, it appears to me, is by taking a thicker understanding of
democracy. If this is done, however, it raises the question what is left of the nor-
mative incompleteness of democracy discussed above.

By presenting democracy as both normatively and empirically incomplete, Walker
thus raises questions regarding his own conception of democracy. If democracy is
understood narrowly, constitutionalism does indeed function as a normative
remedy. At the same time, it leaves open why democracy’s empirical incomplete-
ness needs to be addressed by constitutionalism and not by some other form of
constitutive act and/or constitutional framework. If, on the other hand, demo-
cracy is understood in a normatively richer way, it raises the question whether
there is indeed an irresolvable tension between constitutionalism and democracy.

3 Does Constitutionalism need Democracy?

The second part of Walker´s article deals with the incompleteness of constitution-
alism. Here Walker makes the argument that constitutionalism cannot function
in isolation from democracy. According to Walker, constitutionalism needs
democracy for two main reasons: (1) constitutionalism has always been embed-
ded in particular concrete polities – a situated discourse, not an abstract univer-

11 During the discussion on his paper at the conference in Leiden at 18 June 2010, Walker was
asked for a more precise definition of democracy. He thought that giving such a definition was
undesirable, however, as democracy is an essentially contested concept and it is part of demo-
cratic deliberation and decision-making to constantly find out what democracy means for a
group of people at a given time and place.

12 Walker, in this issue, 213.
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salism, and (2) abstract readings of constitutionalism lack a ‘meta-democratic
founding’ – a concrete constitutive act that sings into existence a political com-
munity.13

Walker’s arguments are particularly relevant for contemporary debates about the
evolution of an international or global constitutional framework. As I will set out
below, Walker’s article helps understanding the relation between contemporary
constitutionalism in international law and early modern, elitist understandings of
constitutionalism (section 3.1). Moreover, his argument raises questions regard-
ing the desirability of linking international constitutionalism to democracy: what
are the benefits, downsides and possible counter-effects of democratizing inter-
national relations? (section 3.2).

3.1 International Constitutionalism as Early-Modern Thinking
The past two decades or so, the vocabulary of constitutionalism has been invoked
in international legal discourse for a variety of reasons, varying from in-depth cri-
tiques of existing international law14 to attempts to explain the rise of interna-
tional tribunals,15 the revitalizations of international organizations,16 the self-
understanding of European organizations in terms of constitutionalism17 or the
development of a core of fundamental values in international law.18 Others have
argued that the international order as a whole is grounded in a basic constitu-
tional framework that goes beyond the will and interests of individual states. For
some, this framework consists in basic values scattered around human rights
treaties, the practice of courts, customary law, jus cogens, etc.19 For others, the
constitutional framework is laid down in the UN Charter, that is believed to func-

13 Walker, in this issue, 229.
14 See especially Phillip Allot, Eunomia: New Order for a New World Order; Phillip Allot, The Health of

Nations, Society and Law Beyond the State, Cambridge: Cambridge University Press 2002. For a cri-
tique of the UN system from a constitutionalist perspective see U. Petersmann, Time for a Uni-
ted Nations ‘Global Compact’ for Integrating Human Rights into the Law of World Wide Organi-
zations: Lessons from European Integration, European Journal of International Law 13 (2002):
621-650.

15 See, e.g., the positive evaluation of the phenomenon of ‘judicial globalization’ by Slaughter, in A
Global Community of Courts, Harvard International Law Journal (2003): 191-219 and: Judicial
Globalization, Virginia Journal of International Law (2000): 1103-1124.

16 Mattias Kumm, The Legitimacy of International Law: A Constitutionalist framework of Analysis,
European Journal of International Law (2004): 907-931.

17 See, e.g., the debates on the ‘European Constitution’ and the characterisation of the founding
treaties as a ‘constitutional charter’ by the ECJ in Le Verts (Case 294/83, Les Verts v. Parliament,
1986 E.C.R. 1357).

18 Erika de Wet, The International Constitutional Order, Amsterdam: Vossiuspers 2005.
19 Ibid.
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tion as a (quasi) constitution of the international community.20 The reason for
the invocation of constitutional language in international law is twofold. In the
first place, constitutional vocabulary is used in order to explain developments
that cannot, or only with great difficulty, be explained in terms of state consent
and sovereign equality (e.g. the objective personality of the UN or the power of
the Security Council to bind non-state actors). In the second place, constitutional-
ism is used to further a normative agenda of internationalism, integration and
legal control of politics – an agenda not very different from the programme of the
Victorian lawyers that founded the institute of international law in 1873.21

As Walker points out, international constitutionalism in its various forms has no
strong link to democracy. Its main aim so far has not been so much to articulate
popular will or to represent citizens, but much more to civilize politics, to redirect
it from an exclusive orientation on national interests to the interests of the inter-
national community as a whole and towards the protection of individual rights. In
this sense, it is much closer to what Walker describes as the early variants of mod-
ern constitutionalism – forms of constitutionalism aimed at government limited
by law, not grounded on democracy. On the contrary: democracy is yet another
phenomenon that needs to be civilized by law (and lawyers), ‘something lurking
at the margins to be tamed and constrained’.22

3.2 Does International Constitutionalism need Democracy?
The preoccupation with civilizing politics through legal restraints makes interna-
tional constitutionalism vulnerable to Walker’s critique that it lacks grounding in
concrete polities as well as in situated discourses. One of the main problems fac-
ing international constitutionalism is the age-old issue of authorship and author-
ity: who decides in whose name when constitutional norms have emerged and
what do constitutional norms mean in concrete situations? Who decides upon
their application? Take for example the concept of jus cogens. Until now, there has
been little agreement how exactly peremptory norms of international law emerge
(through state consent, through the consent of a majority of states, through the
recognition of some pre-given natural right?)23 and which norms exactly have
attained the status of jus cogens. Moreover, even if there is agreement about some
core norms (e.g. the prohibition of aggression or torture), there is often strong
disagreement about the meaning of such terms in concrete situations.

20 The strongest articulation can be found in Bardo Fassbender, The U.N. Charter As Constitution of
The International Community, Leiden/Boston: Martinus Nijhoff Publishers 2009. For a somewhat
more cautious approach see Thomas Franck, Recourse to Force, State Action Against Threats and
Armed Attacks, Cambridge: Cambridge University Press 2002 en Ronald MacDonald, The Charter
of the United Nations in Constitutional Perspective, Australian Yearbook of International Law
(1999): 205-231. For a critique see W.G. Werner, The Never-Ending Closure: Constitutionalism
and International Law, in: N. Tsagourias, Transnational Constitutionalism, International and Euro-
pean Perspectives, Cambridge: Cambridge University Press 2006, p. 329-368.

21 For an analysis see Martti Koskenniemi, The Gentle Civilizer of Nations, The Rise and Fall of Inter-
national Law 1870-1960, Cambridge: Cambridge University Press 2002, p. 322-325.

22 Walker, in this issue, 210, characterizing early modern constitutionalism.
23 For an analysis see Koskenniemi 2002.
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Of course, questions of authorship and authority appear in every legal order and
are thus as such not specific for international constitutionalism. However, given
the lack of a thick political community at the international level, they do get spe-
cific meaning and force in relation to international constitutionalism. Interna-
tional constitutionalism, as Walker rightly points out, does not rest on a clearly
identifiable polity in which it is applied and reinvented. Rather, international con-
stitutionalism grows out of a multitude of sources, including rulings of domestic
courts, rulings and advisory opinions of international tribunals across different
functional fields, customary law, scholarly writing, non-compliance proceedings,
decisions of international organizations in different specialized fields, etc. More-
over, it is invoked and applied by different actors that they often have very differ-
ent views on the meaning of constitutional provisions in concrete circumstances.
In that sense, international constitutionalism is as much an attempt to create
unity in international law as it is a reinforcement of the fragmentation of the
international order.24 In the same fashion, it is as much an attempt to contain
international politics as it is the source of more intensified political struggles.25

Is democracy the answer to the incompleteness, shortcomings and paradoxical
effects of international constitutionalism? Not necessarily. Much will depend on
the form that ‘democracy’ in the international realm will take. In this context it is
useful to recall Walker’s argument that democracy is incomplete in several
respects.26 While the problem of incompleteness already poses problems for
democracy at the domestic level, it appears even more pronounced at the interna-
tional level.

Take for example the question of membership or, as Walker puts it, the issue of
stakeholding: ‘Whose interests and preferences should be taken into account in
the operation of the democratic system (the who question)’?27 The question who
counts already raises fundamental questions for democracy at the national level,
as Walker has aptly demonstrated in his paper. At the fragmented international
level, however, those challenges tend to get multiplied. Here, the question of
membership is not linked to a unified and territorially bounded polity, but to a
dispersed series of specialized regimes, such as the economic regime, the environ-
mental regime, the human rights regime, the international criminal law regime,
etc. Who should count as the relevant members of such regimes? Is it the con-
tracting States, the citizens of the contracting States, those affected by the func-
tioning (or malfunctioning) of the regime? What is the relation between demo-
cracy at the international level and already existing democratic institutions at the

24 For this argument see also Jan Klabbers, who has pointed out that attempts to fight fragmenta-
tion through constitutionalization ‘will … only result in deeper fragmentation, as the various
competing regimes and organizations will be locked firmly in constitutional place- and in battle
with each other’. Jan Klabbers, Constitutionalism Lite, International Organizations Law Review
(2004): 31-58, at 53.

25 Sarah Nouwen and Wouter Werner, Doing Justice to the Political: The International Criminal
Court in Uganda and Sudan, European Journal of International Law 21/4 (2010) (in print).

26 Walker, in this issue, 213-223.
27 Ibid., 214.
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national level? And what if international institutions (e.g. the WTO, the United
Nations or the nuclear non-proliferation regime) include members that do not
fulfil what Walker called the ‘minimal conditions of political freedom on the part
of its stakeholders and office-holders’?28 Should such members be excluded, with
potentially detrimental consequences for the effectiveness of the regimes con-
cerned?

Even if those problems could be handled in some way or another, the fragmented
structure of contemporary international relations gives rise to further complica-
tions. What if the members and stakeholders of the different regimes partly over-
lap and there is a need for a balancing of interests? Here, issues of membership
get mixed up with issues of boundary setting. At the domestic level, as Walker
explained, issues of boundary setting are about the territorial delimitation of the
polity and the question what is outside the scope of democracy.29 At the interna-
tional level, however, boundary setting is (also) about the functional delimitation
of the legal and political regime as such: what are the boundaries of the economic
regime, what falls within the sphere of the environmental regime, the human
rights regime, the security regime, etc. More often than not, concrete societal
problems will not fall neatly within one regime or another but contain several
aspects – economic, diplomatic, environmental, human rights, security, etc.30

Instead, decision-making takes place in functionally differentiated regimes that
are biased by design and that translate societal problems into specific expert
vocabularies. What happens if such specialized regimes get more democratized
and thus gain stronger legitimacy? In the unlikely case that all functional regimes
increase their democratic credentials equally, one of the side effects would most
probably be that the fragmentation of international law is deepened. To para-
phrase Klabbers, the various democratically legitimized regimes will then be
locked firmly in their democratic place – and in battle with each other.31 Another
possible scenario is that some regimes are more successful than others in upgrad-
ing their democratic legitimacy.32

This all is not meant to argue that we should give up our attempts to make inter-
national regimes more accountable and more open to diverging perspectives on
the existence and concrete application of constitutional values. As Walker rightly

28 Ibid., 219.
29 Ibid., 223.
30 See also Koskenniemi, who argued that nowadays the ‘politics of international law’ also consists

in the choice for a particular technical idiom and the expertise and structural biases that come
with it. Martti Koskenniemi, The Politics of International Law – 20 Years Later, European Journal
of International Law 20, no. 1 (2009): 7-19. Koskenniemi’s argument underlines the political
importance of the fragmentation of international law into several functionally differentiated
regimes.

31 See Klabbers 2004, for the original quote.
32 An example of what may be called a ‘functionally hegemonic take-over’ can be found in U. Peters-

mann, The WTO Constitution and Human Rights, Journal of International Economic Law 3, no. 1
(2000): 19-25, inter alia arguing that ‘the WTO can and should become an advocate not only of
economic freedom, but of human freedom more generally’ (at p. 19).
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argues, international constitutionalism is incomplete and cannot function in iso-
lation from discourses that are situated in real existing polities. The incomplete-
ness of international constitutionalism, however, is quite a complicated problem
that cannot be solved by transplanting traditional notions of democracy to the
international realm. Rather, it requires a search for alternative forms of accounta-
bility and representation that do justice to the decentralized, multi-level and
functionally fragmented nature of international society. Moreover, it requires a
frank recognition that the incompleteness of democracy and constitutionalism
can never be fully remedied – and that attempts to do so may even be counterpro-
ductive.

4 Conclusion

Walker’s article offers a good starting point for those who search for alternative
models of democracy in the age of globalization. It shows that the gap between
democracy and constitutionalism can never be fully closed since there is an
insoluble tension between the two. This opens up space to rethink the relation
between democracy and constitutionalism in contexts that are quite different
from that of the nation-state. At the same time it makes us aware that such
endeavours have their limits. At the end of the day, the content of constitutional-
ism is not determined by constitutional or democratic considerations only, as it
‘remains contingent upon other normative and practical considerations’.33 This
means that attempts to constitutionalize or democratize international relations
should be carried out prudentially, with due regard for possible counterproduc-
tive effects.

33 Walker, in this issue, 206.
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Constitutionalism and the Incompleteness of
Democracy

A Reply to Four Critics

Neil Walker

Introduction

In this short comment I cannot do justice to the full range of arguments made in
the four written responses to my original paper1 by Stefan Rummens, Morag
Goodwin, Wouter Werner and Leonard Besselink, still less to all the issues raised
in the broader discussion of our various contributions at the Leiden seminar. I
have greatly benefited from the various written and oral exchanges, and am
indebted to all concerned for their insights and helpful pointers to future
research. For present purposes, however, I intend to concentrate on a few key
areas of my argument which my respondents subjected to close scrutiny, and
where, therefore, I feel it is most incumbent upon me to defend, clarify, and, as
need be, develop or qualify my earlier thoughts.
In particular, I want to address four points. A first concerns whether my approach
is biased in its discussion of the relative standing of constitutionalism and
democracy, tending to take the meaning and authority of the former for granted
and concentrating its critical attention unduly on the incompleteness of democ-
racy. A second and related point concerns my scepticism about the capacity of the
idea and practice of democracy to supply its own resources in the development of
just forms of political organization. A third, and, again, closely connected point
concerns the overall relationship between democracy and constitutionalism, and
whether I am correct in characterizing this as a ‘double relationship’,2 involving
both mutual support and mutual tension. A fourth and last point is less a reply to
specific lines of criticism and more an attempt to emphasize the broader import
of my argument. It is concerned with how the deeper philosophical concerns
raised by my approach and the conceptual reframing they prompt are important
not just as an explanatory and evaluative window on the evolving configuration
of political relations but also as an expression of that evolution, and with how
this new conceptual frame might condition how we approach the question of a
democracy-sensitive institutional architecture for the global age.

1 N. Walker, Constitutionalism and the Incompleteness of Democracy: An Iterative Relationship,
referred to as Walker, Constitutionalism, in subsequent footnotes.

2 Walker, Constitutionalism, 206.
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1 Rebalancing Democracy and Constitutionalism

Stefan Rummens, who is my sternest and most directly engaged critic on this
point as on others, detects a ‘one-sidedness, and thus, weakness’ in my compara-
tive treatment of constitutionalism and democracy.3 This is partly about my
alleged failure to appreciate and exploit the full potential of democracy, to which I
return below. But it is also about a perceived blindness or inattention on my part
to the limitations and pitfalls of constitutionalism. Commenting on my preoccu-
pation with what I view to be the empirical and normative shortcomings of
democracy, Rummens asserts that ‘many of the forms of [democratic] incom-
pleteness identified by Walker refer to forms of contingency which indeed haunt
democracy but which, contra Walker, similarly haunt constitutionalism’.4 The
message seems to be that I am letting constitutionalism off too lightly, and that if
I were to apply the same critical standards to it as I do to democracy, then consti-
tutionalism’s weaknesses would be starkly exposed and it would be much harder
to justify according it the kind of prominence that I do.
I believe this criticism to be based on a misunderstanding of the way in which I
conceive of the relationship between constitutionalism and democracy in the
modern age. The very basis of that conception is that ‘the values expressed by and
through democracy are undoubtedly of central importance’ to the political forms
of mature modernity, and that recent constitutional thought and practice, where
previously it had treated democracy as a marginal concern, has been required to
acknowledge and respond to that new centrality.5 Modern constitutionalism,
indeed, I seek to argue, is defined in terms of its relationship to democracy, either
helping to realize democracy or qualifying and supplementing it, and in so doing
assuming rather than challenging democracy’s centrality. In a fundamental sense,
then, modern constitutionalism has become dependent upon, even parasitic upon
the political forms and imperatives of democracy.
This is true, moreover, not only in normative and instrumental terms – with con-
stitutional thought and practice involved in the enterprise of making the best
moral and institutional sense of democracy, but also in ideological terms. Where I
remark that ‘[d]emocratic incompleteness … remains both the main justificatory
foundation for contemporary constitutionalism and the main reason why that
justificatory foundation remains inherently fragile’, I am alluding to the paradoxi-
cal sense in which democracy’s weakness, as well as being constitutionalism’s
opportunity, in the final analysis is also constitutionalism’s weakness. For consti-
tutionalism in the mature modern age has no higher cultural (or moral) resources
to draw upon than democracy itself in seeking to supply the deficiencies of
democracy; and, as the recent example of the failed European Union constitution
demonstrates, the constitutional way always risks popular embarrassment to the
extent that it cannot plausibly point to some kind of democratic or meta-demo-
cratic warrant for its proposals.

3 Rummens, in this issue, 256.
4 Rummens, in this issue, 277.
5 Walker, Constitutionalism, 206.
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The fact that constitutionalism, in my analytical framework, is defined and justi-
fied as seeking to address the incompleteness of democracy is not, therefore, born
of any conviction that constitutionalism be somehow elevated above democracy
in the firmament of political morality. Rather, it is an acknowledgment that
democracy simply cannot by itself answer all the questions it raises about the
appropriate framing and practice of politics. And it is a tribute to the magnetic
pull of democracy in the high modern age that the other key political languages
and technologies of the modern age, such as constitutionalism, are most appro-
priately characterized by the contribution they make within democracy’s prob-
lem-solving orbit.
None of this means, of course, that the deficiencies and incompleteness of consti-
tutionalism should not also be interrogated. As noted above, I am criticized for
failing to appreciate that contingency haunts constitutionalism as much as it does
democracy. In fact, however, from the very outset I acknowledge that the ‘neces-
sity’ in principle of constitutionalism as an accompaniment to democracy is
matched by the ‘contingency’ of constitutionalism’s content.6 Granted, I do not
then proceed to subject that contingent content to close critical attention, but
only because that was not the focal point of my article. For the record, I readily
agree that anything that presents itself as constitutional thought and practice
does not just on that basis acquire any special epistemic, moral or other privilege
that renders it immune from normal protocols of justification or standards of cri-
tique. This holds whatever dimension of constitutional thought and practice we
are referring to: whether we are talking about the older legacy of constitutional-
ism, concerned with the limitation of government power in terms of individual
rights and other collective goods;7 or the more recent concern with the ‘constitu-
tion’ of democracy, and so with the ways in which constitutional thought and
practice has addressed the democracy-realizing functions of authorship, stake-
holding, representation, competence etc.; or, indeed, with any deeper premises of
political morality that may be common to democracy and constitutionalism, of
which more later.
I also accept, however, that the question of critical emphasis is much more than
mere academic nit-picking, but has real political significance. As Morag Goodwin
develops in her telling and wide-ranging critique of the increasing use of the pur-
portedly universal discourse of human rights in global constitutionalism as ‘place-
takers’ rather than simply ‘place-holders’ for democracy,8 often some kind of spe-
cial privilege does seem to attach to ideas perpetrated within a constitutional regis-

6 Walker, in this issue, Constitutionalism, 206.
7 Wouter Werner in his response wants to define constitutionalism only in terms of the limitation

of government power (in this issue, 269). However, this, I believe, is unnecessarily restrictive,
treating one particular aspect – once predominant – of constitutional thought as the whole. I
acknowledge, however, in response to Werner and also to Rummens – who is more explicit in his
criticism of my failure to define constitutionalism closely (in this issue, 262), that I should have
made it clearer that in my terms constitutionalism refers to all choices and acts and justifications
of choices and acts made in a constitutional vernacular, regardless of whether these are con-
cerned with the limitative or the constitutive part of constitutionalism.

8 Goodwin, in this issue, 246.
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ter. As a matter of political practice, both nationally and (increasingly) transnatio-
nally, constitutional thought is often invoked as an argument-stopper – a way of
silencing debate and of providing a cover of false dignity and moral authority for
the contingency of particular interests and forms of political expediency. The rea-
sons for constitutionalism’s epistemic arrogance are many, ranging from the sur-
faces of political thought – the way in which in countless different modern set-
tings purveyors of constitutional ideas have tended to trade heavily on the
authority of established constitutional practice – to its depths - the enduring leg-
acy of the complex historical link between foundational modes of thought and the
idea of a settled frame of social and political life. But none of these reasons are
justifications for constitutional imperialism, and Goodwin’s essay is a telling
reminder of the need to be clear about the dangers of just such an imperialism.
As I have said, my own approach to modern constitutionalism seeks to accord it a
more modest, democracy-respecting role, and therefore, as Goodwin herself
seems to accept, that approach cannot be a direct target of her critique of consti-
tutionalism as a self-affirming and self-expanding container of rights universal-
ism. Yet she is surely right to sound her more general warning about the capacity
of a certain type of democracy-challenging, rights-centred constitutional dis-
course to continue to draw upon a potent early modern legacy of suspicious con-
tainment of public power in order similarly to constrain public power in its late
modern transnational forums. And in sounding that warning she is also caution-
ing that wherever we invoke the language of constitutionalism, even when we
intend to achieve the opposite, we risk giving comfort to democracy-marginaliz-
ing forces, and so should be ever vigilant of that danger.

2 The Limits of Democracy

Even if I do not place too much faith in constitutionalism, do I perhaps place too
little faith in democracy? Rummens argues that this is the case, and in particular
that I ‘underestimate the reflexivity of the democratic process and the way in
which it is able to shape its own conditions of possibility.’9 The nub of his criti-
cism is that I concentrate too much on the inability of democratic theory to deter-
mine the course and content of democracy, and in so doing neglect the ways in
which democratic practice, reflexively and iteratively conceived, ‘constantly aims
to improve the conditions necessary for its functioning’.10 On this view, ‘an inclu-
sive democratic procedure’ is a valuable, indeed necessary, ‘complement’11 to both
democratic and constitutional theory, in that it is able to take account of specific
historical circumstances and local considerations in a way that does much to over-
come the incompleteness of general theory.
I readily concede that I concentrate more on the limitations of democratic theory
than on those of democratic practice. These theoretical limitations, I stress, are

9 Rummens, in this issue, 263.
10 Ibid.
11 Ibid.
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born not of ‘a lack … but a surfeit’12 of available materials. So it is not the case
that the theoretical landscape we observe when addressing questions of author-
ship, stakeholding, representation and basic democracy-realizing capacity and
competence is a barren one. Rather, there are rich intellectual resources to draw
upon, and we can certainly hope that the reflexive conversation of democracy
does indeed draw upon them in adjusting its conditions of possibility in a consis-
tently ‘democratically’ sensitive manner. But we cannot guarantee that the demo-
cratic process will in fact operate in an optimally or even generally democratically
sensitive manner, and this is so not just because we cannot guarantee anything in
our prediction of the actual workings of democracy (as opposed to our conceptual
elaboration of its highest forms). For there is the additional danger, which I point
to on a number of occasions,13 that the democratic process operates in a path-
dependent manner so as to reinforce rather than correct its existing biases. If a
political system already has one conception of stakeholding, one framework of
representation, one model of democracy-prerequisite rights, then the very ways
in which that political system mobilizes decision-making opinion may tend to
underscore rather than modify and correct any bias in these existing structures.
Of course, we should be careful not to overestimate the significance of original
constitutional sin. Rummens himself readily concedes that, in a backward-looking
perspective, there is a ‘more fundamental contingency which marks constitution-
alism and democracy alike’,14 but would nevertheless want to concentrate more
on the forward-looking potential of democracy to remake itself – infinite progress
as an antidote to infinite regress. Leonard Besselink, too, urges that we concen-
trate less on constitutive bias and more on the ‘redemptive power of historical
reception’.15 Yet the fact remains that particular democracies can and sometimes
do entrench their own particular limitations – and, indeed, in some ways the his-
torically ‘redeemed’ and settled polity is less likely than the unredeemed and con-
sistently challenged polity to be democratically self-critical. Surely, then it is one
of the tasks of democratic thought, and so also of constitutional thought in its
important democracy-realizing mode, to think about the kinds of struc-
tures – inclusive constitutional amendment procedures, referendums, extra-
institutional dialogue mechanisms, involvement of non-nationals in constitu-
tional courts or other review mechanisms (such as Truth and Reconciliation proc-
esses), guaranteed routes of progressive political autonomy for groups passing
certain thresholds of collective self-articulation etc. – which might act as a consis-
tent counterpoint to inherent biases in any particular form of constitutional
democracy, and about how these countervailing structures might be introduced,
maintained and applied against existing biases. If we like, we can still characterize
this as the democratic practice and procedure ‘complementing’ and supplement-
ing democratic theory, just as long as we are aware that there is nothing pure and
self-legitimating about the democratic practice itself, and that without resort to

12 Walker, Constitutionalism, 219.
13 Walker, Constitutionalism, 214-219.
14 Rummens, in this issue, 264.
15 Besselink, in this issue, 238.
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these sorts of self-correcting structures and ideas it will lack the necessary
capacity for reflexivity.

3 Relating Democracy and Constitutionalism

What of my insistence on the double relationship between democracy and consti-
tutionalism? Here my position is threatened on either flank. It is challenged both
from the perspective which questions whether, alongside the mutual tension,
there is any significant aspect of mutual support in the relationship between
democracy and constitutionalism; and from the opposite perspective which ques-
tions whether, alongside the mutual support, there is any significant aspect of
mutual tension in the relationship between democracy and constitutionalism. In
seeking from their different starting points to eliminate or marginalize one limb
of the relationship between democracy and constitutionalism, these two posi-
tions instantiate just that ‘singular’ conception of the connection between democ-
racy and constitutionalism whose conventional historical wisdom I criticize in the
introductory section of my article.16 But does either of these new versions of an
old argument hit the mark in their critique of my position?
The position that democracy and constitutionalism remain in tension, with little
evidence of mutual dependence, is put forward by Wouter Werner. On the one
hand, he argues, democracy does not require constitutionalism for its democracy-
realizing functions (as opposed to its democracy-qualifying functions), but rather
certain constitutive or foundational acts and arrangements.17 However, our dis-
agreement here seems to be definitional rather than substantive, flowing from
Werner’s preference to restrict constitutionalism to the democracy-qualifying or
democracy-supplementing idea of limited government.18 If, against that restric-
ted conception, one accepts my argument of the previous section that whatever
frames the democratic condition is not just the naked contingency of the original
settlement or the virtuous flow of democratic practice, but is itself susceptible to
a process of ongoing consideration and examination under the theoretical light of
constitutional democracy, then constitutionalism, now more widely conceived
than under Werner’s definition, is reintroduced as an important functional pre-
condition of democracy.
On the other hand, Werner argues that constitutionalism, and in particular trans-
national constitutionalism as it has emerged in the global age, does not need
democracy. Here, our difference cannot be so easily resolved by definitional flexi-
bility. For Werner, there are deep questions of authority that remain unanswered
at the international and transnational level, and indeed much that passes for
postnational constitutionalism is a project without an identifiable author, still
less a democratically legitimate one. Moreover, within the complex archipelago of
transnational ‘constitutional’ regimes, questions of stakeholding and demarca-
tion also tend to defy democratic treatment. Who is and who is not a member,

16 Walker, Constitutionalism, 208.
17 Werner, in this issue, 268.
18 See n. 2 above.
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and where one regime end and the next one begins, are deeply complex questions
where democratic theory and practice, certainly as distilled from the state tradi-
tion, is of little help. Yet, while I sympathize with much of Werner’s diagnosis of
the difficulties of introducing democracy at the transnational level, I am less con-
vinced by his conclusions. That international constitutionalism should concen-
trate on ‘civilizing politics through legal constraints’19 as in the early modern
counter-absolutist variant of state constitutionalism; that more accountability is
perhaps the only available surrogate for absent democracy; and that, as Jan
Klabbers has suggested, the democratization of the proliferating functional
regimes of the transnational order, even to the extent that it might be successful,
should be looked on with scepticism as tending to encourage either fragmenta-
tion and regime collision or the assertion of new hegemonies of the (relatively)
democratically virtuous, strikes me as an excessively gloomy set of conclusions.
Certainly, Werner is correct to urge that democratic rhetoric is not enough and
that we need ‘a frank recognition that the incompleteness of democracy and con-
stitutionalism can never be fully remedied’.20 Yet I also concur with Rummens
that we should not, even in full awareness of the manifold practical difficulties of
democratic implementation, be too quick to accept a sub-democratic ‘second best’
in postnational constitutional arrangements.21 And in so doing I am reminded
that the alternative to the sometimes crude blandishments and premature or
exaggerated boasts of democratic rhetoric is not necessarily a brave new world of
regulatory candour but, as Goodwin, argues, the even more dangerous seduction
of rights-talk.
In the final analysis, the world of post-state democracy will always be partial,
overstated, unevenly distributed, and divisive. Yet so too is the world of state
democracy whose establishment, I stress in my introduction, is itself so recent
and fragile,22 certainly more so than either certain ‘nostalgic’ state constitutional-
ists pining for its golden years or certain ‘triumphalist’ postnational constitution-
alists impatient to move beyond its exhausted paradigm care to factor into their
analysis.23 And just as the imperfections and imperfectability of state democracy
have never been good reasons for downgrading its continuing value, so too the
imperfections and imperfectability of transnational democracy do not supply
good reason for marginalizing its role and potential in the constitution of global
political relations. Moreover, as we shall pursue in the concluding section below,
the question of what counts as a democratically adequate, or permissibly im-
perfect, constitutional architecture for the global age is not just a practical ques-
tion of finding the right tools for the task but, first and foremost, a conceptual
question of working out what the task now is. And from that new perspective, the

19 Werner, in this issue, 272.
20 Ibid., 275.
21 Walker, Constitutionalism, 22.
22 Walker, Constitutionalism, 209-210.
23 See M. Kumm, The Best of Times and the Worst of Times: Between Constitutional Triumphalism

and Nostalgia, in: P. Dobner and M. Loughlin (eds.), The Twilight of Constitutionalism, Oxford:
OUP 2010, p. 201-219.
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state tradition of democratic architecture is not so much an inaccessible or un-
realistically high standard to apply to the global age as an inappropriate one.
If Werner’s concerns that the basis of mutual support of democracy and constitu-
tionalism is becoming inexorably eroded under conditions of globalization can be
answered, what of the opposite critique of my double relationship thesis? Accord-
ing to Rummens, the link between democracy and constitutionalism is more ‘sin-
gularly complementary’ than I appreciate.24 So, for him, it is the oppositional
rather than the supportive limb of my dual relationship that should be discarded,
and with it my sense that there is a democracy-qualifying and supplementing
dimension of constitutionalism alongside the various democracy-realizing dimen-
sions. In part, this argument connects back to Rummens’ attempt to secure a
more encompassing role for democratic practice, but it cuts deeper than that. It
bases itself more fundamentally on the argument of Habermas – and, more dis-
tantly – of Claude Lefort about the co-originality of public autonomy and private
autonomy – and so of democracy and constitutionalism – in the making of politi-
cal modernity.
In advancing this argument Rummens is quite correct to point out that I do not
do full justice to the Habermasian line of thought in my own account. As he
lucidly demonstrates, I am too quick to dismiss the co-originality thesis as a the-
sis about mutual causality, and therefore as reducible to an argument that is per-
ennially vulnerable to the empirical counter instance where private autonomy
does not in fact support public autonomy and vice-versa. In my haste to find a
stylized ‘third way’ of singularity beyond those which place either constitutional-
ism or democracy normatively ‘on top’ I neglect to give due consideration to
forms of normative (rather than simply empirical) connection between democ-
racy and constitutionalism that do not depend upon the full subservience of one
to the other. And, as Rummens, reminds us, through his idea of co-originality
Habermas posits just such a deeper normative connection between democracy
and constitutionalism – of which the empirical connection is just a trace – at two
levels. First, there is a connection in terms of mutual presupposition, and sec-
ondly there is connection by reference to a common source. Let me now say
something about these two levels, and in so doing seek to demonstrate why, even
on this more appropriately rounded consideration of his work, I would still resist
the full import of the Habermasian complementarity thesis, and why the vulnera-
bility of a causal and so empirically falsifiable account of interdependence contin-
ues to be a factor in that resistance.
The mutual presupposition thesis concerns the ways in which the full realization
of the ideals of democracy (public autonomy) depends upon the full realization of
the ideals of constitutionalism (private autonomy), and vice versa. This is in some
measure concerned with the well-known instrumental and functional links
between individual rights and democracy, and so covers much the same ground as
my own analysis of the democracy-realizing constitutional dimension of compe-
tence. More deeply, and more originally, constitutionalism as private autonomy is
also deemed to be prerequisite to democracy in the sense that the modernist

24 Rummens, in this issue, 257.
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eschewal of transcendental forms of political authority and the emergence in its
place of an ideal of collective self-rule, collectively self-committed – and so of
democracy all the way down – necessarily presupposes the rejection of any form
of externally imposed authority, and hence the endorsement of individual free-
dom for all. Reciprocally, moreover, individual freedom presupposes democracy
to the extent that the realization of individual freedom demands acknowledg-
ment of individuals’ privileged access to their own needs and preferences, which
can only be secured by a system in which all individuals acquire and retain (or can
recover) voice in the political process.
In turn, for Rummens and Habermas, as also for Lefort, the mutual presupposi-
tion of democracy and constitutionalism can be further accounted for in their
common origins in the moral horizon of modernity. Here, Rummens’ position
comes close to my own. Whether we take our deep historical sociology of knowl-
edge, from Habermas, or, as I prefer, from Charles Taylor (or, as Leonard Besse-
link prefers, from Kant himself),25 we arrive at a position where the attainment of
the horizon of modernity is about the emergence of a deep social imaginary and
moral order associated with individualism, egalitarianism, constructivism and
progressivism and its replacement of an earlier imaginary based upon the accept-
ance of an externally authorized order of human and other relations.
Rummens fully acknowledges the similarity of our positions in this regard, and,
indeed, uses this as a peg on which to hang his criticism of my insistence on
retaining a dimension of mutual tension in the relationship between democracy
and constitutionalism. ‘It seems prima facie puzzling’, he argues, ‘that [demo-
cratic and constitutional] practices that are meant to implement and realize these
[same] values in society should find themselves in an oppositional stance towards
one another’.26 In the face of that challenge, how can I hold to this position, and
how can I resist, in this respect, the mutual presupposition thesis which, for Rum-
mens, so closely complements the common moral horizon thesis?
My answer to that twin challenge is in part epistemological and in part practical.
In my elaboration of the case for the normative incompleteness of democracy,
and of the possibility of its being supplemented and even qualified by other indi-
vidual rights and public goods, I am at pains to point out that I am not claiming
that ‘the kinds of constitutional claims which might and frequently are made on
behalf of such [putatively non-democratic] individual and collective values … are
necessarily additional to or inconsistent with democracy’.27 Instead, I am merely
concerned to assert a negative proposition – that we simply cannot be sure either
way. There is no ground upon which we can say with absolute conviction that the
values associated with constitutionalism and democracy hang together, just as
there is not ground upon which we can say with absolute conviction that they do
not. Certainly, if democracy itself should be the umpire – the deep epistemologi-
cal standard – then there is no broad consensus ‘out there’ about the singular
complementarity of democracy and constitutionalism. This is not to say that the

25 Besselink, in this issue, 241.
26 Rummens, in this issue, 258.
27 Walker, Constitutionalism, 221.
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mutual presupposition thesis of Habermas and Rummens is an unattractive one,
or that the symbiotic relationship of public and private autonomy is not one that
we should be striving to ‘make real’ in our social and political relations. But that is
a different thing from saying that its is the truth or, if you prefer, the objectively-
grounded best understanding of the matter. It is neither invulnerable as an
empirical thesis nor consensually grounded as matter of social epistemology.
Rather, it is just one more contentious, and itself democratically non-validated,
theory about our best understanding of democracy. So it would, in my view, be
democratically (or meta-democratically) unwarranted to ‘close off options by (the
deeply controversial) definitional fiat’ that the strong version of the co-originality
thesis would ordain. Instead, we should ‘hold open the putative category of non-
democratic values’28 and refuse to relinquish the alternative possibility of there
being an irreducible tension between them and the values of democracy.
The same argument can be pursued in a more concrete vein. The practice of con-
stitutional law, and in particular constitutional adjudication, is replete with hard
cases where we have to balance, reconcile and sometime trade off different val-
ues, including those values we associate with democracy on the one hand, and
with other constitutionally familiar individual right and public goods less readily
or directly associated with democracy on the other. Some, such as Dworkin, hold
on to the possibility of one right answer in this process of reconciliation, but even
for Dworkin this is often a distant aspiration – a regulative ideal rather than a
tangible prospect. As Waldron, argues, and as most constitutional thinkers and
practitioners would at least tacitly accept, in the face of epistemological uncer-
tainty, the exalted standard of moral objectivity and the possibility of one right
answer, or – at one remove – even of a single scheme or formula for finding the
right answer, are simply beside the point. Rather, our legal and moral discourse
should be more pragmatically framed, our answers always partial rather than
complete, provisional rather than final, approximate rather than exact, persua-
sive rather than compelling.29

Tellingly, for those working within the Habermasian tradition too, there seems to
be recognition of a deep tension between different constitutional values and prin-
ciples at the level of their application to particular cases. Indeed, famously, Robert
Alexy – the leading disciple of discourse ethics in legal theory – has come to differ
with Habermas himself over the right way to reconcile individual rights and other
collective goods in pursuit of the project of constitutional democracy. For Alexy,
all disputes can be addressed through weighing and balancing competing princi-
ples in light of the particular circumstances,30 whereas for Habermas, certain pri-
vate-autonomy focused, democracy-realizing right are considered too important
to be fed into the discursive process and should instead be absolutely protected
by a constitutional firewall.31 One can see the force of both arguments. According

28 Ibid., 15.
29 J. Waldron, Law and Disagreement, Oxford: OUP 1999, chapter 8; see also J. Tully, Public Philoso-

phy in a New Key: Vol. II Imperialism and Civic Freedom, Cambridge: CUP 2008.
30 R. Alexy (trans. J. Rivers), A Theory of Constitutional Rights, Oxford: OUP 2002, p. 388 et seq.
31 J. Habermas (trans. W. Rehg), Between Facts and Norms, Cambridge: CUP 1996, p. 254-59.
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to Alexy, we should trust in the public reason of the Constitutional Court to rec-
ognize and to find the deep mutual compatibility of the various democracy-rele-
vant constitutional principles, whereas for Habermas this would be a step too far,
jeopardizing the stability of the very conditions of discursive will formation.
The immediate point is not to seek to adjudicate between these views or dismiss
either as unreasonable, but merely to note that even from within the camp of
communicative ethics and of democratic constitutionalism conceived of as a proj-
ect of deep complementarity, hard choices remain about how to reconcile differ-
ent fundamental values and principles – differences which tend to remain coded
in terms of democratic and other ‘constitutional’ rights. So deep are the unrecon-
ciled differences, indeed, that it seems impossible to find intra-school agreement
even on the correct general methodology and formula for finding the right
answer, still less on what the right answer should be in any particular case.
All this is to say that at the cutting edge of constitutional discourse the correct
balance between the sorts of goods associated with democracy and other sorts of
goods is bound to remain controversial, and we need to make due allowance for
this in our broader theoretical contemplation of the relationship between democ-
racy and constitutionalism. That is what my argument about the double character
of the relationship between democracy and constitutionalism seeks to do. And
that argument, in conclusion, is not contradicted by Rummens’ deeper point
about the common horizons of modernity. It seems to me perfectly possible to
recognize a certain ensemble of values, presumptions, orientations etc., as being
distinctive of modernity, without drawing the further conclusion that these
should in principle, still less in detailed application, be reconcilable within a single
vision. Rather, as I tried to suggest in the concluding section of my main article,
there seems to be a clear and irresoluble tension within modernity between a
deep ‘second order’ commitment to the realization, however best achieved, of the
value cluster of individualism, equality and collectively designed and self-
informed progress on the one hand, and a ‘first order’ commitment to the demo-
cratic process as the optimal medium for the achievement of these ends. That is
why, ultimately, I see the relationship of democracy and constitutionalism as a
‘combination of mutual inextricability and mutual tension’,32 and why both the
theory and the practice of constitutional democracy is ‘ceaselessly controversial’.
It is also the reason why Charles Taylor can insist that, from within the moral
horizon of modernity, it is our destiny to construct not one best vision, but rather
‘multiple modernities’.33

4 The Architecture of Global Constitutionalism

In conclusion, let me return briefly to the question of what a democratically ade-
quate architecture of global constitutionalism might look like, and how the very

32 Walker, Constitutionalism, 231.
33 C. Taylor, Modern Social Imaginaries, Durham: Duke University 2004, p. 195.
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conceptual tools with which we address this question may themselves be under-
going transformation.
In a valuable set of insights, Leonard Besselink takes me gently to task in his com-
ment for failing, in my attempt to cover a very large terrain, to be insufficiently
sensitive to difference and nuance in both the temporal and spatial dimension of
constitutional development. Temporally, he points out that my account of the
rise of the democratic imperative in modern constitutionalism rather overstates
the break between this mature phase and the early modern constitutional assault
on absolutism.34 The early monarchomach literature to which Besselink refers,
and indeed the social contract literature which followed on from it, was con-
cerned with containing political power within law understood quite broadly,
including legal rules of legitimate leadership succession or qualification as well as
legal rules protecting the rights of individual and other substantive values. In
other words, from the very outset, there was something proto-democratic about
the constitutional impulse to contain power. Besselink’s deeper purpose here is
both to counsel against an unduly rigid periodization of constitutional history
and, of more immediate importance, to alert us to the fact that even in its most
ostensibly legalist mode, constitutionalism as containment inevitably raises ques-
tions of democratic legitimacy. Similarly, to return to the global age of constitu-
tionalism, for Besselink, here echoing Goodwin, no matter its claims to ‘quasi-
universality or cosmopolitanism’35 constitutionalism as the containment of
power always also refers to its containment within a particular locale, and so
inevitably always also raises and is bound in some sense to respond to the kind of
democracy-realizing constitutional questions which are so well-known to state
constitutionalism. In other words, whatever its self-presentation, global constitu-
tionalism cannot deny its democratic dimension, and the questions of legitimacy
associated with this.
In spatial terms, too, Besselink seeks to qualify my historical analysis. He makes
the point that alongside the kind of foundational, documentary constitutional-
ism, with its emphasis upon revolution, exclusivity and ‘sovereigntist thought’36

which I treat as paradigmatic, there is an alternative tradition of incremental con-
stitutionalism, one which ‘codifies rather than modifies’,37 of which the prototype
is the British constitution, but which is also exemplified in the Dutch tradition,
and – interestingly, from a global context – in the contemporary case of the non-
state EU. Besselink proceeds to argue that not just incremental constitutions thus
narrowly understood, but, in fact, all constitutions manifest certain incremental
tendencies. All constitutions are implicated in an unending process of self-com-
pletion, one in which they are influenced as much by considerations of contextual
effectiveness and the demands of new circumstances as they are by the legacy of
original or inherited form. The point of this analysis is, once again, to counsel
against viewing the emerging global constitutionalism as too distinct from the

34 Besselink, in this issue, 235-236.
35 Ibid., 243.
36 Ibid., 236.
37 Walker, Constitutionalism, 207.
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constitutional past. His message is that some state constitutional traditions of
the non-foundational sort find it easier to contemplate the constitutionalization
of the networked space of global society than is commonly supposed, and even
the classical foundational traditions are more adaptable than their own declared
wisdom (and our received wisdom) allows.
So Besselink reminds us, on the one hand, of the inescapability in principle of
democratic concerns in any constitutional vision, and, on the other hand, of the
variability, malleability and adaptability of the state constitutional tradition. If
we take these comments together they reinforce my sense of the plasticity and
impermanence of the state-centred architecture, and its insufficiency as a way of
thinking about the proper relationship between democracy and constitutionalism
in the global age. For all that in their immediacy and extended prominence over
the modern age (pre-democratic and democratic), key state-centred architectural
considerations – including sovereign autonomy, the mutual exclusivity of polities,
the horizontalization of the public/private distinction within a single self-con-
tained polity, and the replicability of the state form as a kind of uniform ‘polity’
template – have tended to dominate discussion of constitutional possibilities, it is
the moral-imaginary dimension that remains fundamental to modernity and its
prospects. The architectural framework, and the dominant language of conceptu-
alization predicated on that architectural framework is, finally, just one means to
the end of a social cosmology that privileges equality, autonomy and collective
design and self-steering.
The constitutional question, then for a global age, is how both to generate and to
adapt to a new architecture to help pursue these same deep ends. That is to say,
faced with functionally limited rather than territorially sovereign polities; with
overlapping rather than exclusive domains of authority; with a specification for
any individual of her relevant public domain and domain of protected private
freedom, and of the demarcation between these domains, that stretches across
many polities rather than being contained within one; and with an increasingly
variability and non-replicability of polity forms, how do we modify and optimize
the democratic impulse – still at base just the latest iteration of the basic ideal of
government by act of the people – alongside the remainder of our inheritance of
constitutional ideas and doctrine, so as to revive the best and banish the worst of
our modernist tradition? This is a huge question. And it is one which, as already
noted, involves freeing our very language of conceptualization – including our
notions of authorship, of stakeholding, of representation, of capacity, of bounda-
ries, of public goods – of the assumptions and predispositions associated with a
certain type of state-centred architectural backdrop. It is also one, I would wager,
that we will be better equipped to address if we continue to view democracy, how-
ever renewed, as a vital but empirically and normatively incomplete ideal situated
in a double relationship of mutual tension and support with constitutionalism.
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observations. It submits that Walker’s
analysis is based to a large extent on rea-
soning derived from a particular continen-
tal European constitutional tradition. This
creates certain problems of its own, that do
not arise in a different constitutional tradi-
tion. This is not to say, however, that this
invalidates his conclusions, but rather
underpins them in an alternative manner.

Plugging the Legitimacy Gap? The
Ubiquity of Human Rights and the
Rhetoric of Global Constitutionalism
Morag Goodwin
This paper approaches Walker’s work from
the perspective of the ubiquity of human
rights language within the rhetoric of
global constitutionalism. Building on
Walker’s description of the relationship
between constitutionalism and democracy,
what I wish to suggest is that the spread of
human rights discourse is intimately con-
nected with attempts to apply constitu-
tional discourse beyond the state. By high-
lighting the way in which human rights
have become place-takers for political
legitimacy in discussions of international
constitutionalism, the paper is intended to
challenge Walker to state his own position
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more forcefully and to develop further his
insight concerning the irresolvable tension
in the iterative relationship between con-
stitutionalism and democracy.

The Co-originality of Law and Democracy
in the Moral Horizon of Modernity
Stefan Rummens
This paper argues that Neil Walker’s analy-
sis of the complementary relationship
between democracy and constitutionalism
remains one-sided. It focuses only on the
incompleteness of democracy and the
democracy-realizing function of constitu-
tionalism rather than also taking into
account the reverse complementary and
constitution-realizing function of democ-
racy. In this paper, I defend a fuller account
that takes into account this mutual comple-
mentarity between democracy and constitu-
tionalism. Such an alternative approach is
consequential for Walker’s argument in
two respects. In terms of the general analy-
sis of the relationship between democracy
and constitutionalism, my adjusted
approach leads to a defence of the Haber-
masian thesis of the co-originality of con-
stitutionalism and democracy which is too
quickly dismissed by Walker himself. A
fuller appreciation of this co-originality
suggests that the relationship between
constitutionalism and democracy is per-
haps, after all, more singularly complemen-
tary (as opposed to being both complemen-
tary and oppositional) than Walker recog-
nizes. In terms of the more specific analysis
of the impact of globalization, this adjusted
approach tilts the argument in favour of
the critics of current practices of postna-
tional constitutionalism. Without comple-
mentary postnational democratic struc-
tures, this constitutionalism remains prob-
lematic and potentially oppressive.

Democracy, Constitutionalism and the
Question of Authority
Wouter G. Werner
This paper agrees with Walker on the exis-
tence of a tension between democracy and
constitutionalism, but questions whether
democracy and (international) constitu-

tionalism necessarily depend on each
other. While democracy needs constitu-
tionalism on normative grounds, as an
empirical matter it may also rest on alter-
native political structures. Moreover, it is
questionable whether democracy is indeed
the solution to the incompleteness of inter-
national constitutionalism. Traditional
forms of democracy do not lend themselves
well to transplantation to the international
level and could even intensify some prob-
lems of international governance.
Attempts to democratize international
relations should be carried out pruden-
tially, with due regard for possible counter-
productive effects.

Constitutionalism and the
Incompleteness of Democracy:A Reply to
Four Critics
Neil Walker
This reply to critics reinforces and further
develops a number of conclusions of the
original paper. First, it answers the charge
that it is biased in its discussion of the rela-
tive standing of constitutionalism and
democracy today, tending to take the
authority of the former for granted and
concentrating its critical attention unduly
on the incompleteness of democracy, by
arguing that contemporary constitutional-
ism is deeply dependent upon democracy.
Secondly, it reiterates and extends the
claim of the original paper that the idea
and practice of democracy is unable to sup-
ply its own resources in the development of
just forms of political organization.
Thirdly, it defends its key understanding of
the overall relationship between democracy
and constitutionalism as a ‘double relation-
ship’, involving both mutual support and
mutual tension. A fourth and last point is
concerned to demonstrate how the deeper
philosophical concerns raised by the author
about the shifting relationship between
democracy and constitutionalism and the
conceptual reframing they prompt are
important not just as an explanatory and
evaluative window on an evolving configu-
ration of political relations but also as an
expression of that evolution, and to indi-
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cate how this new conceptual frame might
condition how we approach the question of
a democracy-sensitive institutional archi-
tecture for the global age.
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