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Dear colleagues, 
 
I‘d like to present the sixth chapter of my book manuscript in progress, ―Montesquieu and 
Voltaire, Philosophes and Parlements,” at your workshop.  Everything that comes before that is 
prefatory, and I‘ll be grateful enough for readers who just read the complete chapter.  But 
I‘ve found that the prefatory material helps to provide context for what the chapters from 
the middle, historical, part of the book are trying to accomplish—and, of course, I‘ll be 
doubly grateful to those willing to read and comment on it as well.  For anyone who‘s 
interested in getting a sense of the whole project‘s shape, complete table of contents is 
available at http://dl.dropbox.com/u/10129554/RPF-contents.pdf . 

 
 

Part 1. 
 
―For political philosophy's habitual, and it seems ineliminable, dependence on the urgency of 
political questions which are not in the first instance philosophical, is of a piece with its 
insistence, when at all interesting, on being both normative and impure. It is normative at 
least in the sense that first-order moral and political disagreement with the author can 
relevantly motivate disagreement with his philosophy, and impure in the sense that materials 
from non-philosophical sources—an involvement with history or the social sciences, for 
instance— are likely to play a more than illustrative part in the argument.‖ 
 
Bernard Williams, "Political Philosophy and the Analytical Tradition," in Philosophy as a 
Humanistic Discipline, p. 155. 
  

http://dl.dropbox.com/u/10129554/RPF-contents.pdf
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Chapter 1: Freedom, Associations, and Uniformity 
A. The setting 

The most familiar subject matter of liberal studies of freedom is a state's law.  States prohibit 
or mandate speech, belief, or action of one sort or another, for one reason or another.  The 
agents of the state coercively enforce those rules against individual speakers, believers, 
actors, punishing them for doing or for forbearing to do.  Many standards of evaluation have 
been offered for when and whether such restrictions count as morally problematic, 
politically unreasonable, or constitutionally illegitimate.  Generations of liberal political 
philosophers have debated whether the state may restrict liberty for the sake of the moral 
improvement or perfection of the person restricted; whether justified rules count as 
restrictions of liberty; whether liberty is centrally threatened by the content of the rules or by 
arbitrariness of enforcement; whether individual liberty against the state is to be maximized 
broadly or mainly protected in narrow core cases; and whether or when other values such as 
equality, welfare, or security may be traded off against an individual's liberty by state 
decision-makers. 

This book is a liberal study of freedom, but it does not centrally concern the lone 
individual facing a state law.  At the broadest level, it studies questions of the following kind: 

Do the internal rules governing members of intermediate associations and non-state 
groups violate the freedom of their members?   

Do state restrictions on such groups, including those aimed at internal rules or the 
internal power structures that enforce them, violate the freedom of the groups' members, 
enhance it, or both?  

When, how, and under what conditions do intermediate groups serve to protect the 
freedom of their members (or of others in society) against the state? Does the state protect 
persons against domination by the groups to which they belong? When, how, under what 
conditions?     

 Questions of this sort have bubbled toward the top of apparently-unrelated 
literatures in political theory and social science, and in politics, over the past generation.  
Famously, the rules and customs governing women‘s dress in some types of Islam have been 
characterized as restrictions on women's freedom, and prohibitions of various forms of hijab 
[broadly, modest dress] have been justified as positively liberating Muslim women from 
group oppression.  Catholic restrictions on abortion, contraception, homosexuality, and 
divorce, and the limitation of the priesthood to celibate men, are perennial topics of debate, 
but likely more so as secular norms on gender and sexuality evolve. 

More broadly,  much  debate has centered on the internal rules of cultural and 
religious groups, especially but by no means only those that affect women. In a very different 
context, the Boy Scouts of America prohibit atheism, agnosticism, and homosexuality 
among their child and adult members; the U.S. Supreme Court upheld the prohibition on 
homosexuality as an exercise of freedom of association. Universities directly regulate 
students and professors alike in a variety of ways: mandating oaths of religious belief,  
prohibiting hate speech on campus, forbidding students to dance or drink alcohol, or 
prohibiting student recruitment by employers that discriminate on the basis of sexual 
orientation.  They also regulate associations within (or funded by) the university: forbidding 
them to proselytize for a particular religion, to advocate for or against abortion rights, to limit 
membership on the basis of religion or sexuality, or to invite speakers of one sort or another 
to campus.  Cases of the latter sort offer a particularly odd kind of nesting: the student 
association claims the right to set internal rules of membership—the right of a Christian 
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group to prohibit openly gay members—while the university also claims for itself a right to 
set internal rules: the rule that campus organizations shall be open to all comers. 
 The focus of academic literature and the public discourse on multiculturalism and 
religious freedom has centered increasingly on idea that such groups' rules can limit the 
freedom of their members, sometimes with a sense that this is paradoxical or anomalous, 
sometimes with a sense that it straightforwardly extends the liberal ideal of individual 
freedom. Notably, the proliferation of voluntary associations and civil society since the early 
1990s has prompted significant interest in associations' rules governing their members' lives. 

 
 In short, this is a book about the individual persons, intermediate groups and 
institutions, and states.  It is concerned with the relationship between intermediate groups 
and freedom: whether, and when, and how they impair the freedom of their members; 
whether, when, and how they protect it; and whether, when, and how they should be seen as 
manifestations or exercises of that freedom.  
 This book studies rather than answers questions like these.  While it does aim to offer 
some of the resources for answering them, the book‘s core argument does not concern how 
these cases should be settled. Rather, I mean to make an argument about the place of 
problems like these within liberal political theory.  I want to show that these problems of 
groups and freedom—the freedom of groups from the state, and the freedom of persons 
within groups—are not novel, anomalous, or separate from one another.  What we have 
lately encountered as discrete odd problems about multiculturalism, religious freedom, 
freedom of associations, universities, and even local government are just the recent 
manifestations of a set of deep and perennial problems.  Liberalism, and the earlier 
theoretical frameworks out of which liberalism grew, have been centrally occupied with them 
for centuries. 
 We will follow two broad patterns, and traditions, of answers to these questions: one 
inclined toward the use of state power to protect individuals from local group power, one 
inclined to see groups as the results of individual free choice and the protectors of freedom 
against state power.  The central argument of the book is that the coexistence of those two 
patterns and traditions is an enduring one, and for good reason.  A full liberal theory of 
freedom cannot ignore threats to it from either the state or from intermediate groups—but 
there is no neat way to reconcile the appreciation of each kind of threat. 

There is a deep, recurring, and in some ways irresolvable tension within liberal 
political thought between seeing intermediate institutions— family, voluntary associations, 
religious or cultural communities, local or provincial governments—as sites where free 
people live their diverse lives, and as sites of local tyranny that the liberal state must be 
strong enough to keep in check.  One strand of liberalism insists that the state must allow 
freedom to persons as they are, living the lives that they already lead—lives that are 
embedded in particular communities and partly shaped by particular cultural and religious 
traditions; the other emphasizes the importance of free persons‘ ability to transform or 
transcend their lives as such. On one side of this divide lies a pluralist liberalism, skeptical of 
the central state and friendly toward local, customary, voluntary, or intermediate bodies and 
communities and associations.  On the other we see a rationalist liberalism, committed to 
intellectual progress, universalism, and equality before a unified law, opposed to arbitrary 
and irrational distinctions and inequalities, and determined to disrupt local tyrannies in 
religious and ethnic groups, the family, the plantation, the feudal countryside, and so on.     

While I will suggest that liberalism as such necessarily faces a tension between these 
two strands, particular liberal thinkers or theories do not necessarily sit balanced between 
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them.  Indeed, I will argue that the moral, social, and political truths in each strand are 
difficult to fully respect while considering those of the other. Much of the center of the book 
thus examines historical disputes between proto-liberal or liberal theorists1 who argued with 
one another across this intellectual divide, some stressing the threats to freedom posed by 
the state, some those posed by intermediate groups.  Few if any of these thinkers were 
pluralists or rationalists simpliciter, a clear division of emphasis emerges:  John Stuart Mill saw 
the threat to freedom posed by the structure of the Victorian family, and by conformist 
intellectual cultures, but not by an enlightened state governing imperially over neighboring 
nationalities or distant lands; Tocqueville meanwhile saw the importance for freedom of 
voluntary associations in America and of corps intermediares in ancien régime France, but thought 
the authority of men within the family ―natural.‖ We will return to Mill and Tocqueville in 
Part II and complicate this too-simple contrast; but bears remembering. These 
contemporaries and mutual admirers shared a deep attachment to liberal freedom and a fear 
that it would be swamped in a democratic age, but their basic sensibilities about where to 
find threats to freedom,  about how to defend it, often pointed them in opposite directions.   

The contrast between pluralism and rationalism is, in part, a contrast between, on 
one hand, a social description—one of a world made up of many different associations, 
institutions, and groups of varying kinds—and, on the other, a reason for state policy, or a 
way of thinking about state policy.  These are not directly analogous categories.  In 
describing these two tendencies within liberal thought, I deliberately oppose concepts that 
are not natural or usual contrasts: pluralism and rationalism, rather than, e.g., 
decentralization and centralization, or tradition and reform, or culture and reason, or for that 
matter pluralism and monism, or rationalism and sentimentalism.    I do not mean to make 
rationalism and pluralism into direct contrast concepts.  The pluralist and rationalist strands 
within liberalism each encompass arguments of various kinds many of which are not 
mutually logically exclusive.  While the final chapter will offer reasons to doubt the prospects 
for a coherent and stable synthesis between the two views, that will not simply be because 
they are strictly incompatible.  I mean the odd pairing of words to serve as a reminder: in any 
particular case, there may be rationalist reasons for constraining groups and pluralist reasons 
for deferring to them that might all be valid.  For example, it could be true that a church is 
reinforcing the power of office-holders and taking unfair advantage of those born into its 
belief system, and be true that the state with jurisdiction could not interfere without 
expanding its power over religious questions to a dangerous degree.   
 In this book I do not simply stand above the fray.  I generally endorse the freedom 
of associations and groups, what I will call the pluralist tradition within liberalism.  
Moreover, since I think that both the history and the arguments in favor of pluralism (in this 
sense) are generally underdeveloped and unfamiliar in contemporary liberal political 
philosophy, I will often devote special care to explaining and offering them.  This bears 
reiterating: I think that rationalist liberalism is the category most easily and most often 
mistaken for the whole of liberal political philosophy, and pluralist liberalism the category 

                                                
1 I do not  think anything significant for this study turns on the precise date when the word ―liberal‖ 
becomes appropriate for historical study.  My own view is that the word can be fairly used starting in 
the mid-18th century, with Montesquieu and his generation, though the word was not used to 
describe political doctrines until the early 19th century.  ―Protoliberal‖ groups various earlier figures 
including Locke, common lawyers such as Coke, and the momarchomachs, though it is an awkward 
shorthand and I use it sparingly.  
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most often forgotten.  So a major purpose of this book is to recover and elaborate the 
pluralist alternative. 

But that purpose is not the same as the book‘s thesis; I do not simply maintain that 
pluralist liberalism offers the right answers and solutions.  The book rather aims to argue 
that both groups and the state can impair freedom; that both have some general tendencies 
to do so and patterns of how they do so; that liberalism is not (only) a philosophical account 
of liberty but (also) a pair of rival but entwined social theories about where threats to 
freedom come from and how they can be met; and that we can neither make do with just 
one of those theories nor easily dissolve the difference between them. 
 

[…] 
 
C.   The autonomy-toleration debate 

A new book comes out of old dissatisfactions. One such is with a particular debate 
within broadly Rawlsian liberal political theory in the 1990s.  In that decade‘s arguments 
about liberalism, culture, and religion, a distinction between "toleration" and "autonomy" as 
foundations of liberalism gained a fairly widespread acceptance in the literature.2  The 
difference between them matters in, to use Will Kymlicka's language, the discussion of 
illiberal cultural or religious groups‘ right to impose "internal restrictions" on their members.  
It matters when we debate the justifiable boundary between state and parental decision-
making over education.  Should the state tolerate illiberal groups that systematically [try to] 
restrain the autonomy of their members and discourage them from reconsidering and 
revising their beliefs?  Should it restrain the urge to make cultural and religious groups into 
little liberal democracies?  Will Kymlicka, in his tremendously influential account of 
liberalism and the rights of cultural minorities, maintained that liberal principles entail that 
such minorities have the right to maintain themselves as cultures, but also entail that they do 
not have the right to maintain internal illiberalism, to inhibit the autonomy of their members.  
He construed this, not as a dispute within liberalism, but as one between two kinds of 
toleration, a liberal one that values autonomy and an illiberal one that does not.  Susan Moller 
Okin staked out a position on one edge of this debate, maintaining that cultural and religious 
minorities inculcate sexist views as well as practicing sexist traditions, and that women's 
freedom would be best served if these traditional communities become "extinct."3  
Following her earlier writings on the potential threat the family, as currently constituted, 
could pose to women‘s liberal freedom and standing, she argued that cultural and religious 
groups similarly threaten the liberty of women and children.  Brian Barry and Russell Hardin 
both held that multiculturalism as such represented a betrayal of liberalism‘s commitment to 
individuals‘ priority over and freedom within groups.4    And, in the wake of John Rawls‘ 

                                                
2 See, inter alia,, Will Kymlicka, Multicultural Citizenship (Oxford: Oxford University Press, 1995), 
chapter 8; William Galston, "Two Concepts of Liberalism," 105 Ethics 105 (1995):516-34; Geoffrey 
Brahm Levey, "Equality, Autonomy, and Cultural Rights," 25 Political Theory 215-248 (1997); Emily 
Gill, Becoming Free: Autonomy & Diversity in the Liberal Polity, (Lawrence, KS: University Press of 
Kansas, 2001); Chandran Kukathas, The Liberal Archipelago (Oxford: Oxford University Press, 2003). 
3 Susan Moller Okin, Is Multiculturalism Bad For Women? (Princeton: Princeton University Press, 1999) 
4 Brian Barry, Culture and Equality.  For Hardin‘s view, see "Special Status for Groups," The Good 
Society, vol. 6, no. 2, pp. 12-19, 1996; the discussion of ―group liberalism‖ in Liberalism, 
Constitutionalism, and Democracy, Oxford: Oxford University Press, 1999, pp. 326-32; and ―Cultural 
Diversity and Liberalism,‖ in Jörg Kühnelt, ed., Political Legitimation Without Morality? Springer, 2008. 
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Political Liberalism, Steven Macedo argued that the turn from comprehensive to political 
liberalism did not much alter the liberal demand to educate children to autonomy, in ways 
that would allow them to choose for themselves to reject their traditional cultural or religious 
upbringings.5 

By contrast, Chandran Kukathas articulated and defended a liberal vision defined 
almost wholly in terms of toleration and freedom of association, one that protects cultural 
and religious groups from almost all state intrusion, even if they refuse to educate their 
young, and even if the idea of questioning and rejecting them is substantially unimaginable to 
their members.  Liberty is threatened by the state; it is realized in the societies, associations, 
and communities free persons join or find themselves in and do not leave.  William Galston 
described these debates as showing a conflict between liberalism with autonomy as its central 
value and liberalism that values diversity, and argued that the latter is more genuinely liberal.6     

My dissatisfaction with these various arguments is threefold.  First, much of the 
debate has been framed as a dispute over what the correct interpretation of liberalism 
demanded, and other arguments have been rejected as incompatible with liberalism.  Second, 
it is fraught with what Ian Shapiro disparages as gross concepts:7 freestanding words, often 
coming in opposed pairs (―community‖ and ―autonomy‖ provide one of Shapiro‘s paired 
examples, as he wrote near the end of the preoccupation with the communitarian-liberal 
debate) that are the objects of second-order debates that substitute for first-order normative 
arguments.  And, third, the debate is oddly detached from any sense of history, whether the 
history of liberal political ideas or the history of intermediate groups. 

A further dissatisfaction arose in the course of the research for this book.  I came to 
think that ―autonomy‖ was a red herring in the debate.  There are genuine issues of power 
and freedom within intermediate groups that are poorly captured by the selective invocation 
of an ideal of pure self-creation and self-legislation.  The invocation must be selective, 
because functioning human beings in a social setting are never strictly auto-nomous.8  We are 
all subject to influences we cannot trace, habits and customs we cannot shake, and social 
pressures we cannot control.  The excessive emphasis on autonomy in the multiculturalism 
debates resulted in exchanges like this: an ―autonomy‖ liberal would point out that members 
of some minority culture or religion were not fully autonomous agents, and conclude that 
they were not free persons, that their apparent embrace of their culture or religion should 
not be presumptively treated as free choices to be respected.  A critic would reply by 
pointing out that the standard being applied was one that members of the majority would 
fail, too, and that no serious question was raised about interfering with the majority‘s 
freedom, as well as maybe worrying about the place that autonomy could hold in a post-

                                                
5 Macedo, ―Liberal Civic Education and Religious Fundamentalism: the case of God v John Rawls?‖ 
105 Ethics 468-96 (2005); see also his ―Community, Diversity, and Civic Education: Toward a Liberal 
Political Science of Group Life,‖ 13 Social Philosophy and Policy 240-68 (1996). 
6 He later revised that statement, and explicitly endorsed the view I lay out in this book, in The Practice 
of Liberal Pluralism, Cambridge: Cambridge University Press, 2004. 
7 Ian Shapiro, ―Gross Concepts in Political Argument,‖ 17 Political Theory 51-76 (1989). 
8 For some of the most recent and sophisticated entrants in this debate, see Lucas Swaine, 
―Deliberate and Free: Autonomy and Heteronomy in Political Deliberation,‖ 35 (1-2) Philosophy &  
Social Criticism 183-21 (2009); Clare Chambers, Sex, Culture and Justice: The Limits of Choice (Penn State 
University Press, 2008); Corey Brettschneider, ―A Transformative Theory of Religious Freedom: 
State Persuasion and the Reasons for Rights:‖  
38(2) Political Theory 187-213, 2010. 
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Political Liberalism liberal theory.9  The general theoretical point was sound, and there the 
issue would lie, until the next time that some minority practice was condemned as 
heteronomous.  I was one of the critics of the autonomy view, and remain one.  In order to 
see the force of worries about freedom within groups, I had to understand that they did not 
have to take the form of measuring adults‘ choices against a threshold test of autonomy that 
we all fail.  The study of the rationalist liberals in the history of political thought discussed in 
Part II helped me to appreciate this. 
 
D. On liberalism 

This is a book within and about liberal political theory.  What I mean by that will 
mainly be explained by demonstration; it is in part an argument about what the liberal 
tradition is.   But it may help to explain those dissatisfactions if I begin with some 
qualifications about the uses of the idea of liberalism in contemporary political theory and 
some comments about its use to describe themes in the history of political thought. 

One of the less happy legacies of the influence John Rawls has had on political 
theory is a tendency equate ―liberal‖ with ―moral,‖ ―just,‖ or ―correct.‖   A correct moral 
argument about politics must be a correct liberal argument, and vice-versa; a particular 
[liberal] theory of justice generated the odd idea that a theory of justice is as such a theory of 
liberalism.  That is not to say that this has lacked for external, sometimes avowedly non-
liberal, critics.  Indeed, those who talk about liberalism as such have no particular tendency to 
do so in a friendly way.  ―Liberalism‖ has long been a convenient name for whatever aspect 
of modernity or western societies one happened to dislike.  But those who instead write on 
substantive questions of rights or justice have sometimes failed to respect liberalism‘s 
boundedness.  Any argument that seemed to provide a correct account of a right or a 
question of distributive justice might have the word ―liberal‖ hung upon it.   

This is closely connected to my first dissatisfaction.  The tendency to think that any 
apparently-correct view could be termed liberal sometimes goes with a the thought that any 
apparently incorrect view therefore cannot be a liberal view.  So a decision that autonomy is 
rightly privileged over toleration (or vice versa) seemed to encourage the thought that one is 
the basic liberal value and the other is not.   

This is a book about the tension at the heart of liberal theory about intermediate 
groups.  I think that the liberal tension is the right tension, and that these problems are the 
right problems.  And after having discussed the history of the tension, I will offer arguments 
within it about particular cases, arguments about better and worse ways to work out these 
problems in liberal theory.  But liberalism is, as it were, one of the party positions of 
modernity, not the whole of normative thought about politics, and the best working out of a 
question within the terms set by the liberal tradition may not be (surely will not always be) the 
best way of working it out altogether.  There could be other books written about the theories 
of association in conservatism or socialism, to name two of the other party positions of 
modernity: a book about the conflict between guild socialism and democratic centralism, or 
one about navigating between a corporatism that uses the church as a pillar of the state and 
the ultramontane Catholicism that places salvationist aims first.  Similarly, there could be 
normative philosophical arguments about freedom of association that could reach 
compelling conclusions that were not liberal ones.   

The conservative and socialist equivalents of the pluralist-rationalist divide within 
liberalism might well include a similar ambivalence about the modern state. Like liberalism, 

                                                
9 John Rawls, Political Liberalism. New York: Columbia University Press, 1993. 
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conservatism and socialism as party ideas are modern ideas, situated within the state and 
making arguments about how its power should be deployed. But, again like liberalism, each 
contains suspicion of the state. While many socialists supported the use of central state 
power to remedy economic inequality, some who look to the farmed commons before 
enclosure and the medieval labor guilds see the early modern state as the engine of capitalist 
primitive accumulation, and the centralized modern state as the vehicle entrenching the 
power of privileged capital Conservatives are normally the party of law and order, of the 
states' armed forces and security forces. But they are also the party of the rural, aristocratic, 
and church elites that find their positions seriously threatened by the bureaucratic state.  In 
do not mention these possible parallels in order to explore them, but to acknowledge topics 
that lie beyond this book‘s boundaries. 

I will be arguing that liberalism consists of more than one thing, not that it 
encompasses everything.  It is a particular constellation or hybrid or tension involving 
particular goods and values; it is not every good or value.  I will be examining a tension I 
maintain to be central to liberalism rather than studying  liberalism‘s boundaries, edges, or 
rivals.  But it has all of those things, and I neither deny nor forget that.  More centrally, when 
I argue that the set of liberal reasons for deference to group pluralism in one case outweigh 
the liberal reasons against it (or vice versa), I am not denying that the outweighed values are 
liberal ones.   
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Chapter 3.  Reunderstanding intermediate groups 
A. Treating groups as groups 

 In the previous chapter I described two arguments about the relationship among 
persons, groups, and freedom.  Each was highly formal and abstract: a pure theory of free 
association that denied that the primary rules of non-state groups, provided that they are 
enforced only by disassociation and exclusion, can ever count as violations of the freedom of 
members, and a theory of congruence that held that they always did.  Both were found to be 
unsatisfactory. 
 One way of understanding the problem with the pure theory and congruence is this: 
the pure theory treats groups as if they were individual persons, while congruence treats 
groups as if they were states.  On the pure theory, association wield in aggregate the rights 
their members hold against outsiders, and their internal rules over members are considered 
little-to-no different from an individual person‘s own reasons for action.  On the congruence 
theory, associations‘ rules are considered tightly analogous to the legislation of a state, and 
subject to the same constraints as morally legitimate state legislation. 
 It also seems to me that both the pure theory and congruence are committed to a 
kind of artificial uniqueness of the state.  For the pure theory, of all the rules by which we 
are bound in our social lives, only the state‘s laws should be understood as infringements on 
freedom.  We saw this in considering the problem of exit and consent.  The pure theory tells 
us not to consider group rules as freedom-restricting, because they are consented to or 
acquiesced in, as evidenced by the non-exercise of the right of exit.  But this argumentative 
strategy is rejected by all liberals as applied to the state; allowing a right to emigrate does not 
immunize a state from liberal criticism about the content of its laws. 
 The congruence theory, by contrast, treats the state as uniquely rational, abstract, and 
committed to justice.10  Social groups, if left to their own devices, will be illiberal, customary, 
conformist, sexist, exclusionary, and restrictive.  They should not be allowed to restrict 
freedom; this means that they should not be allowed by the state to do so.  We could see this 
as a kind of naïve faith that the state is likely to intervene to protect freedom, but I don‘t 
think that is quite the problem.  Rather, the congruence theorist, qua theorist, treats the 
state‘s action as an object of normative philosophical attention, subject to deliberate 
movement in the direction of justice if only we so chose.  Reflection on justice means 
reflection on the question ―what should the state do?‖  Social groups only rise to the 
attention of political philosophy, on this view, insofar as they act unjustly; they are either 
uninteresting or they are problems.  And once a problem, an injustice, has been identified, 
the state is looked to as the answer. 
 From one perspective, the pure theory and the congruence theory both treat groups 
as one of the more-familiar categories of political philosophy: as big individuals or small 

                                                
10 This is related, though not identical, to the difficulties with neo-Kantian political philosophy that 
have been identified by the recent studies of passions and emotions, persuasion, and rhetoric in 
political theory.  See Tarnopolsky, Abizadeh, Garsten, Krause.  There is something distorting about 
even a regulative ideal of the state or the politics around control of the state as the manifestation of 
reason and justice in the world.  These studies have helped to humanize, as it were, state officials and 
political actors, which helps us to see the state and public politics as continuous with rather than 
utterly unlike the rest of human society and psychology.  While I will not be making frequent 
reference to that literature, this book is both complementary to it and indebted to it.  
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states.  From another, both ignore groups to focus attention on the state: the state as a 
unique threat to liberty, or the state as the unique locus of rationality and justice.  In this 
chapter I adopt a different tack, one that aims to treat groups as groups, and the state as 
having tendencies and social characteristics of its own, just as groups do. 

I think that the problems at stake are not susceptible to dissolution by definition; 
what is at stake is not just what formally counts as a restriction of freedom.  The enduring 
tension between pluralist and rationalist strands in liberalism is not between such absolute 
positions, and is not centered on such formal questions.  Rather, it encompasses competing 
moral and social theories, claims that are sometimes in different registers altogether, and that 
often involve broad empirical generalizations about the behavior of particular kinds of 
institutions.  Such generalizations rest on the thought that institutions and actors will not 
always behave as they should; that they tend to accumulate power, and use it for purposes 
beyond those that are legitimate; that they have systematic tendencies that should be taken 
into account in thinking about our normative principles.   
 Such ideas take political theory out of the realm of moral philosophy, and make it in 
part a branch of social theory.  As Bernard Williams put it in the fuller version of Part I‘s 
epigraph,  
[P]olitical philosophy's habitual, and it seems ineliminable, dependence on the urgency of 
political questions which are not in the first instance philosophical, is of a piece with its 
insistence, when at all interesting, on being both normative and impure. It is normative at 
least in the sense that first-order moral and political disagreement with the author can 
relevantly motivate disagreement with his philosophy, and impure in the sense that materials 
from non-philosophical sources—an involvement with history or the social sciences, for 
instance—are likely to play a more than illustrative part in the argument.‖11   
 

Pure theories are of limited use in political theory.  And the basic disagreements 
between pluralist and rationalist liberalism are not at the level of pure theories—but are no 
less fundamental for that. 

States tend to be more suspicious of and restrictive toward associations than is 
justified; they tend to seek centralization of authority and homogenization of cultural and 
linguistic identities; they tend to see local threats to freedom in minority practices that they 
do not understand.  Those who lead intermediate groups tend to build the authority they 
necessarily have over internal matters into a broader power over members‘ lives.  These 
tendencies are not to be idealized away; in a political theory that is independent of moral 
philosophy, they are to be built in.  And they have been built in to the dynamics of 
interactions between states and intermediate groups—and into the arguments between 
pluralist and rationalist liberals. 

One might think that there is something odd in a normative theory about 
intermediate groups being concerned with their ability to resist state projects. .  Normative 
political theory‘s questions typically concern what the state should do; it seems strange and self-
contradictory to answer such questions based on the assumption that states will do what 
they shouldn’t.  Nonetheless, we often ask normative questions in ways that assume we might 
identify the difference between morally better worse in some social locale without having 
attained the morally best.  Liberals and democrats argue for freedom of political speech—as 
an important right demanded by justice—precisely on the assumption that injustice happens, 

                                                
11 Bernard Williams, "Political Philosophy and the Analytical Tradition," in Philosophy as a Humanistic 
Discipline, p. 155. 
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and must be exposed, denounced, and contested.  The apparent inconsistency in thinking 
that we might have our just rights to speak freely secured in a partially-just-at-best polity 
does not much affect the analysis.  Instead, liberals and democrats seem quite comfortable 
maintaining that a just society ought to recognize rights of freedom speech that are justified 
precisely in terms of the importance they would have in exposing injustice.  Liberals recoil 
quickly from someone who tries to distinguish between rights of dissent from just and from 
unjust order, from the claim that ―you needed your right to object when you lived under 
injustice, but now that you live under justice, that right is superfluous and harmful.‖ 

A moment‘s reflection is all that is necessary to see why.  For any moral and social 
condition shy of seamless justice perfectly and perpetually instantiated, there will always be a 
need for mechanisms of maintenance and improvement.  A reasonably just society could 
protect freedom of speech to try to keep itself reasonably just, to improve where possible, to 
expose such episodic and particular injustices that might arise, and to hope that a wrong turn 
in the future might be mitigated or corrected.  Moreover, the argument that the right to 
dissent is unneeded in a just society is so clearly one ripe for opportunistic abuse that we 
might take its use as prima facie evidence that the speaker does not intend to pursue just 
policies.12  

There is a great deal that might be said in a similar vein about the freedom of 
intermediate groups.  James Scott‘s important study Seeing Like A State argues that a weak 
civil society, incapable of resisting state projects, is one of the facilitating conditions for the 
abusive extremes of high modernism he analyzes in that book.  This sociological claim is 
compatible with a normative view that sites of resistance are valuable in an unjust polity but 
pernicious in a just one, and therefore that a just polity should not protect the ability of 
intermediate bodies to serve as such sites.  As we shall see in Part II, this has been a 
recurring view for centuries: that intermediate bodies were valuable when they checked 
monarchies but would be pernicious once monarchies have been replaced by democratic 
republics, or that the moral importance of a robust civil society of resistance against 
totalitarianism is irrelevant to the question of what rights associations should have in liberal 
democracies.  That which was valuable when it interfered with states‘ pursuit of injustice 
only seems, in our hypothetical just society, to interfere with its state‘s pursuit of justice. 

While the sociological insight that a robust civil society serves as a check on state 
power is strictly logically compatible with the idea that only unjust states ought to be 
checked, the overall view is a strange one.  The reasonably just society today cannot be sure 
that it will remain so forever.  If it takes a turn for the worse, a civil society capable of 
resistance can hardly be expected to spring up overnight.  The minimum price to pay for the 
insurance policy of having robust associations when a society needs them to resist injustice 
could well be associations that resist the state even when it is moderately just.13 

                                                
12 For the difficulties with the general kind of argument, see Alex Tuckness, John Locke and the 
Legislative Point of View.  In the particular case of freedom of speech, the argument is stereotypically 
made in a post-revolutionary setting, in which those who were recently dissidents demanding rights 
to assemble, organize, protest, and so on deny both those rights and any charge of hypocrisy.  It has 
often been associated with a turn to despotism or dictatorship, but not always: think of the Alien and 
Sedition Acts in 1790s Federalist America, and the state-level prosecutions of Federalist newspapers 
after Jefferson took office in 1801. 
13 Compare Nancy Rosenblum‘s analysis of the militia movement in the United States in Membership 
and Morals. Princeton, N.J.: Princeton University Press, 1998. 
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If one concentrates on the mostly-liberal state at hand or presumed to be around the 
corner, then resistance to state power might be a clear negative.  If one concentrates on all 
states since the state form came into existence, or the whole universe of possible states, or if 
one takes the perspective of a particular association that needs a habit of defending its 
freedom across regime changes, things will look quite different.  While the approaches 
analyzed in the last chapter emphasize the moral relationship between individuals and 
groups, with a hypothetical state presumed to be available to enforce the correct view, this 
approach, and the ones to follow in this chapter, is often concerned with the character of 
states.  Liberalism, as a theory within and postdating the modern Weberian-Westphalian state, 
is concerned with what such states are like, what they do, how they act—and not only how 
they act when they are liberal. 
 This thought is central to the tradition of liberal constitutionalism: we should not 
theorize either as if men were angels, or as if angels are to govern men.14  As John Stuart Mill 
put it, notwithstanding his famous ―simple principle‖ for deciding the scopes of state action 
and individual freedom, ―unfortunately it is not on the merits of either individual or 
government agency at its best, that the question depends, but on the imperfections and 
shortcomings of both in their average condition; by far the strongest arguments of each side 
being drawn, not from the excellence of the kind of agency it advocates, but from the 
infirmities of its rival.‖15 Madison‘s dictum that in ―framing a government which is to be 
administered by men over men, the great difficulty lies in this: you must first enable the 
government to control the governed; and in the next place oblige it to control itself‖ applies 
as well when the ―governed‖ associate into groups as it does when they are thought of as 
individual persons. 

And so in what follows I aim to proceed symmetrically, treating states and non-state 
institutions and groups as similarly prone to non-angelic behavior.   

While I mean the treatment to be symmetrical as between state behavior and group 
behavior, the consequences may not be symmetrical as between rationalism and pluralism.  
This is because it's more common to treat the state as subject to direct normative decisions 
than to so treat non-state groups.  Hannah Arendt, worried that Marxism and social science 
explained politics in exchange for eliminating our ability to see the political sphere as a 
domain for free autonomous decision-making and action.  But normative political 
philosophy has made the opposite mistake: treating politics (and positive law) as uniquely 
subject to free and deliberate decision.  The state acts, society and the economy are acted 
upon, and we are free to think of how the state should act; society and the economy are 
determined, politics is decided.  (I suspect that the echo of Kant on phenomenon and 
noumenon is not accidental, though pursuing the suspicion would require greater 
philosophical sophistication than is at my disposal.) Thus, treating the state and the rest of 

                                                
14 I do not believe that Gregory Kavka‘s ―Why Even Morally Perfect People Would Need 
Government‖ accomplishes what it claims to in overcoming the ―if men were angels‖ tradition.  
Much of the traction in that article comes from the cognitive limits he imagines angels to have—that 
is, while they are morally perfect, they still do not have perfect judgment.  This might be an argument 
against Hume, who uses limited benevolence as a summary of many of the problems to be 
overcome; it is not an argument against Locke, for whom contradictory judgments of the law of 
nature, however arrived at, are the central problem.  Kavka does not show that perfect people would 
need, or want, government, only that morally perfect but cognitively imperfect people would.  
15 J. S. Mill, ―Centralisation,‖ in Collected Works of John Stuart Mill. Vol. XIX. Robson, ed., Toronto: 
University of Toronto Press, 1977 [1862]. pg. 579-613. 
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society symmetrically, with social tendencies and dynamics of their own, will be somewhat 
deflationary of rationalism. 
 […]  
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Chapter 4. Antecedents and foundations 
 
 Liberal ideas crystallized as a set within, and about, the development of the modern 
Weberian state.  I do not think that it makes sense to talk about liberalism before about 
1700, and I am quite sure that it doesn‘t make sense to talk about liberalism as such before 
the modern state took shape, even if we can sometimes identify one argument or another as 
more or less liberal.  The core of liberal ideas includes religious toleration and freedom, in a 
sense that only took shape after the end of the wars of religion in Europe; the rule of law, 
and especially the control by law of the executive‘s security apparatus through habeas corpus, 
procedural rights, and prohibitions on torture and extrajudicial executions, imprisonment, or 
dispossession, all of which make sense only in a world of strong executive/ security capacity 
and strong legislative/ judicial capacity; the desirability of commerce and international trade, 
in a way that was intellectually rare before the 18th century, and hard to conceptualize before 
the idea of a political-economic policy took shape in the 17th.16  Political theorists like to 
abstract from political programs such as this to find their moral underpinnings, and then 
identify those underpinnings as the real doctrines.  What is it that united freedom of religion, 
freedom from torture, and freedom to trade?  That is the liberal idea—and moral ideas are 
more credibly transhistorical than political ideas are, so a liberal idea like that might be found 
scattered throughout history. 
 I think that that kind of abstraction has its place, but that it quickly slips into treating 
party ideas as if they are metaphysical, not political (to borrow a phrase).  I do not mean to 
say that a political theory is nothing but a party platform; but a political theory like liberalism 
(or conservatism or socialism) is a bundle of political ideas that hang together more or less 
well and stably.  The move to abstraction risks excluding many who should be included, as 
when the abstraction includes an idea like ―natural rights‖ that excludes Mill from liberalism, 
or one like ―autonomy‖ that excludes Tocqueville.  It also risks implausible over-
inclusiveness—defining a political idea in terms of philosophical premises will draw in some 
who share the premises but (mistakenly or not) follow them to dramatically different 
conclusions.  This is the mistake that has so often led Hobbes to be called a liberal: treating 
methodological individualism and contractarianism as more constitutive than, say, freedom 
of religion. 

If that‘s right, then the appropriate level of abstraction is low enough to be 
―political‖ in a mundane sense, not only (though also) in a Rawlsian sense.  And the political 
program of liberalism is one about how to direct and limit the power of the modern state, in 
ways that are only comprehensible after the state has taken form, the wars of religion have 
ended, and the attractions of commerce came into focus. 

Steven Pincus has powerfully argued that, despite the language of ancient 
constitutionalism and restoration of traditional English liberties that was widely used about 
the Glorious Revolution, the revolutionary Whigs were modernizers, aiming to redirect 
rather than to undo the Weberian state that had taken form over the preceding generation.  

                                                
16 In saying this, I do not disavow my earlier use of Judith Shklar‘s sense of liberalism‘s core meaning.  
The fear of cruelty was not unanchored for Shklar; it was a doctrine about politics, not a free-floating 
principle.  The restrictions on the security apparatus were central to it, and religious freedom not far 
behind.  Shklar may not have seen commerce as central to liberalism, but 18 th and 19th-century 
liberals did, and for Shklarian reasons.  See Shklar, ―The Liberalism of Fear,‖ in Nancy L. 
Rosenblum, ed., Liberalism and the Moral Life; and my The Multiculturalism of Fear, Oxford: Oxford 
University Press, 2000. 
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They, for example, had an understanding of political economy according to which 
commerce was wealth-creating and non-zero-sum, and a proper and intelligible area for state 
policy.  There were Tory traditionalists who aimed to turn the clock back, but in the end they 
were squeezed between the rival modernizing and state-building projects of the Stuarts and 
Jacobites, on one hand, and the Whigs, on the other.17  Similarly, David Hume—as J.G.A. 
Pocock has persuasively emphasized—was devoted to the freedom and the political order 
that the Glorious Revolution had brought about.  Yet he argued tirelessly against Whig 
historiography, seeing the post-1688 political order as modern, not the restoration of an 
older freedom.  Pincus thinks, as Pocock apparently does not, that the revolutionary Whigs 
knew what they were doing, and intended to create the modern order that Hume would 
appreciate decades later.  But they agree on the novelty, the modernity, of the order.   

But the intellectual matrix out of which liberal ideas crystallized predated the state.  
The early modern state did not rupture intellectual history; it was analyzed and critiqued as it 
was taking shape, and those analyses and critiques drew on older ideas and institutions.  If it 
is a mistake to treat an idea like ―liberalism‖ as existing in every era, it is also a mistake to 
treat it as having no relevant prehistory.   

In this chapter I will lay out that prehistory in highly abbreviated form.  I begin with 
what I will call the birth of intermediacy in the European 11th-13th centuries.  A number of 
particular institutions that we now think of as part of the intermediate sphere date to this era.  
More importantly, the kinds of institutions that we still have can be traced to this era: the 
university, the fraternal society, the coherent, corporate, independent self-governing church. 
This period in Europe lacked the coercive authority and integrated hierarchical legal systems 
characteristic of modern states.  Coercive capacity was greatly fragmented in feudal Europe, 
and each of these groups was in part a legal system unto itself, albeit drawing on a shared 
store of legal norms.   

The resulting set of social and political orders of the 14th-15th centuries saw gradually 
centralizing state power in coexistence with self-governing entities of many other kinds.  
When the monarchical and increasingly absolutist state of the 16th-17th century gained the 
upper hand over these other entities, its opponents appealed to historical inheritances against 
it.  Ascribing an anachronistic level of coherence to the medieval world, they developed the 
idea of an ancient constitution of Europe which had been upset by absolute kings.  Even if the 
modern and commercial state was a historical prerequisite for the ideas that we think of as 
liberal, liberalism in part developed out of that reaction against absolutism—an early-modern 
reconstructed memory of the High Middle Ages. 

I should emphasize that in discussing these ideas and institutions as the prehistory of 
liberalism, I do not mean anything teleological, or indeed anything unique to liberalism.  
Whatever ideas took shape in the European 18th century would have developed out of earlier-
modern ideas that in turn would have developed out of Renaissance and medieval ideas.  
The same medieval roots might have borne very different fruit—say, if the Reformation had 
not happened.  Indeed, conservatism and socialism developed out of the same background, 
and share some of the same roots; there is no inexorable unfolding of liberalism here.  In 
that sense this historical narrative is the counterpart of the contrast between pluralist and 
rationalist ideas of social and legal order developed in the first part of Chapter 3.  

I mean to put the subsequent history of ideas into context, but I also mean to 
provide an alternative to the existing stylized histories of liberalism's emergence: those 
centered more narrowly on the wars of religion, or the Enlightenment, or proto-capitalism 

                                                
17 Steven Pincus, 1688: The First Modern Revolution, New Haven: Yale University Press, 2009. 
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and the rise of the bourgeoisie.  Each of those captures something real, of course; but I think 
the following story does, too. 

My purpose in telling this alternate history of liberalism is twofold.  The less 
important goal is to use the rationalism-pluralism distinction as a lens.  It allows us to see 
unfamiliar themes in some familiar works, and to see some continuities that might otherwise 
escape us.  It points us toward some unifying ideas within the work of one author or 
another, and draws attention to certain points of difference between thinkers.   

 
The more important goal is to broaden the range of ideas that are accessible to us 

now.    The study of civic republicanism as a topic in the history of political thought over the 
past several decades has done something like this.  The outpouring of work on the neo-
Roman tradition that ran through much of early modernity has improved our knowledge of 
intellectual history; but it has also helped to generate new contemporary theory.  A book like 
Philip Pettit's Republicanism does not logically depend on historical work done by J.G.A. 
Pocock or Quentin Skinner; the normative positions in it could have been articulated and 
defended on their own.  But in fact Pettit drew on the idea of republican freedom that the 
Cambridge historians had identified; and to many readers, the theory gained in weight and 
credibility because it seemed to be the refinement of a set of ideals with a substantial history.  
If nothing else, the historical work helped to expand the range of possible and plausible 
views, making it more likely that those of a more normative bent would think to develop a 
philosophical defense of republicanism. 

 
Conversely, a narrowed understanding of history can narrow the range of thinkable 

theorizing in the present.  Brian Barry's critique of multiculturalism complained that it could 
not possibly be a liberal view, since liberalism is an Enlightenment doctrine and whatever 
else the Enlightenment stood for, it stood for equality before a uniform law and the 
abolition of group-based legal distinctions.  (I hope that, if nothing else, the reader will reach 
the end of Part II unable to believe that.)  John Rawls' Lectures on the History of Political 
Philosophy, for all their depth, offer us a history of social contract theory and of the two 
principles of Rawlsian justice.  He is explicit about this; he aims "to identify the more central 
features of liberalism as expressing a political conception of justice when liberalism is viewed 
from within the tradition of democratic constitutionalism,"18 and so he offers lectures on 
Hobbes, Locke, and Rousseau from within the contract tradition, Mill as the liberal 
exponent of individual liberty, Hume as a critic of the social contract, and Marx as a critic of 
theorizing about justice.   

Like the historians of republicanism, I aim to broaden our sense of possible 
positions. Ancient constitutionalism and the pluralist liberalism that grows out of it is 
another of the major languages of political thought in early modern Europe, rivaling civic 
republicanism and social contract theory (though also overlapping with them, as they overlap 
with each other).  That does not by itself constitute a normative argument for pluralist 
liberalism, any more than The Machiavellian Moment constitutes a normative argument for civic 
republicanism or a history of social contract theory constitutes a normative argument for 
Rawls' two principles of justice; but a constrained historical memory can unduly constrain 
the normative imagination.   

 

                                                
18 John Rawls, Lectures on the History of Political Philosophy, Cambridge: Harvard University Press, 2007. 
p. xvii. 
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Chapter  6.  Montesquieu and Voltaire, Philosophes and Parlements 
 

In the modified history of liberalism I am telling in order to highlight the pluralist-
rationalist tension, Montesquieu is the crucial figure.  His Spirit of the Laws (henceforth SL) is 
the hinge work, appropriating and transforming the pre-state medieval inheritance and the 
ideas of ancient constitutionalism, and making them intellectually available to the 18th, and 
indeed the 19th, century.  More than any of his predecessors, Montesquieu directly links the 
rights of pluralistic intermediate bodies and groups, limits on royal absolutism, and individual 
liberty.  And in the criticisms of Montesquieu‘s views and those he inspired by the more 
rationalistic thinkers of the French Enlightenment such as Voltaire, we can recognize the 
beginnings of the dispute that was to divide liberals thereafter.  Whereas Bodin and Hotman, 
or Hobbes and Coke, stood for basically opposed moral visions of politics, Montesquieu and 
Voltaire did not.  As we will see in this chapter and the next, however, they did stand for 
deeply opposed accounts of how freedom might be protected under modern conditions, and 
which social forces most threatened it. 

SL is the first work in the traditional canon of political theory to be published after the 
consolidation of the French and British states—the French during the long reign of Louis 
XIV, which ended in 1715, and the British from 1688 and the Glorious Revolution through 
the succession of the House of Hanover in 1714, an era encompassing the establishment of 
a combined fiscal-military apparatus controlled by Parliament, the enactment of the Bill of 
Rights and the Act of Toleration, the creation of the Bank of England, and the Union with 
Scotland.  SL is also the first such work to directly engage with the economic changes of the 
seventeenth and early eighteenth centuries.  As a political actor, Locke was directly involved 
in the consolidation of the English state, and was deeply concerned with commerce and 
economic development, both as actor and as theorist.  The Second Treatise, however, is 
substantially innocent of both.  Neither the organization of armed force nor economic 
activity that develops after the creation of agriculture and money makes any real appearance 
in that work.  The absence of history from Locke's contractarianism, and particularly the lack 
of the history of the modern state or of modern commerce, contrasts sharply with SL as well 
as with later works by Voltaire, Hume, Ferguson, and Smith.  Unlike the Second Treatise, SL 
contains hundreds of pages of historical material, yet, unlike the Second Treatise, it is 
distinctively modern, in its attention to the modern state and modern commerce.  
Montesquieu aimed to understand both political and economic change over time; 
understanding what was new required how it differed from what had come before.  He did 
not, however, only aim to passively observe and understand such change.  SL offers advice 
on choices that could be made and directions taken under modern conditions.  Mitigating 
some of the worrying new trends might require the recuperation and use of much that was 
old; freedom in the modern state might require the recovery of something like the ancient 
constitution. 

 
[…] 
 
Montesquieu 

Montesquieu came of age during the Regency.  In 1716 he inherited his final noble titles 
as well as the presidency of the parlement of Bordeaux, just as the parlements were being 
restored to some of their old status.  He married a Protestant, perhaps giving him a personal 
investment in the relaxation of religious persecution, and was an active member of the 
recently-established Academy of Bordeaux, taking part in the new openness to scientific and 
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intellectual exchange.19  His Persian Letters is set so as to span the transition: it begins in 1711 
and ends in 1720.  The monarchical transition is noted as an event within the novel itself by 
the Persian observer Usbek, the most prominent of the book‘s characters. 
 
―The late king made a will, which limited the power of the regent. This wise prince went to 
the parlement, and, there laying before them all the prerogatives of his birth, he made them 
break the regulations of the monarch, who, desirous to survive himself, seemed to have 
claimed the power of governing, even after his death: The parlements resemble those ruins 
which we tread under foot, but which always recall to our mind the idea of some temple 
famous for the ancient religion of the people. They seldom now interfere in anything more 
than in affairs of justice; and their authority will continually decline, unless that some 
unforeseen event should arrive, to restore life and strength to it. These great bodies have 
followed the common course of human affairs: they yielded to time, which destroys 
everything, to the corruption of manners, which hath weakened everything, to the supreme, 
which hath overturned all things. But the regent, who wished to render himself agreeable to 
the people, seemed at first to respect this shadow of public liberty; and, as if he had an 
intention to raise from the ground the temple and the idol, he was willing that they should 
regard it as the support of monarchy, and the foundation of all legal authority.‖20 

 
With its risqué, satirical humor about the major institutions of French society, it was very 

much literature of the more open moment whose onset it depicted.  But the Persian 
observers Usbek and Rica are more than devices for pointed commentary on, say, the 
absurdity of the University and parlement of Paris being involved in a dispute about the 
pronunciation of the letter Q in French.  Usbek in particular is an important character study.  
He is a man of science, philosophy, and letters, committed to entering into the new world of 
learning that has been opened in Europe. For much of the novel, he plays the part of the 
rational philosopher, seeking to understand the social world as well as deeper philosophical 
and theological questions with a serious and critical mind.  He is also, however, still the 
master of a household and harem in Persia, which he endeavors to control at long distance 
with epistolary instructions.  His tone of rational discourse with his wives gradually gives 
way, as what appeared to be a minor subplot about trouble with the harem eunuch guards 
becomes a central plot about unrest among his wives.  In the novel‘s denouement, his 
instructions become increasingly brutal and despotic; he aims to reassert his absolute power 
over his household with wholesale violence.   

                                                
19 On the Academy and Montesquieu‘s participation in it, see Rebecca Kingston, Montesquieu and the 
Parlement of Bordeaux, Geneva: Librairie Droz, 1996, pp. 49-54 
20 Montesquieu, Persian Letters, Betts, trans., Middlesex: Penguin Books. pg. 173 The sardonic edge is 
the voice of hindsight.  By the time Persian Letters was written, relations between the Regent and the 
Parlement had deteriorated badly over the former‘s embrace of the financier John Law.  Law, who 
preferred absolute to limited monarchies on fiscal grounds, sought to increase royal authority over 
taxation and money.  The collapse of the speculative bubble associated with Law‘s ―system,‖ which 
we see unfold later in The Persian Letters, leaves Law so disreputable a figure that three decades later 
Montesquieu still goes out of his way to link critiques of parlements with Law.  See SL I.1.4, p. 19.  See 
also Thomas E. Kaiser, "Money, Despotism, and Public Opinion in Early Eighteenth-Century 
France: John Law and the Debate on Royal Credit," 63 (1) The Journal of Modern History, 1-28, 
1991. 
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The implications for how Montesquieu thought about the exercise of power at this stage 
of his life are ambiguous.  On the one hand, the oriental harem is an absolutely central 
example in European thought of local, personalized domination.  For all of his supposedly 
enlightened and philosophical temperament, when it comes to matters close to home, Usbek 
reveals himself to be every bit the stereotypical husband-master, finally preferring massive 
bloodshed to any threat to his own status and authority.  Moreover, he is shown to suffer a 
localized blindness, to be that belies his high opinion of his own judgment; his own chief 
slave tells him that he seems ―made for nothing but to be ignorant of [his] own senses.‖21  It 
was Roxana, the wife whom he most trusted, who was at the source of the rebellion within 
the seraglio.  As the novel ends, she kills several guards then commits suicide by poison, but 
takes the time while dying to write Usbek a letter flaunting her true inner freedom and her 
success in deceiving him.  There is thus a straightforward sense in which The Persian Letters 
seems to be about local tyranny.  One can read it as saying “even the enlightened 
philosophical world-traveler and man of reason living in Paris can be a despot in his own 
household,‖ and it turns on the reader‘s surprise that the primary point-of-view character, so 
initially sympathetic and modern, behaves the way that he does.  One might think that the 
novel highlights a rationalism in Montesquieu, a deep concern with personal and local 
domination that is antithetical to Parisian rationality and philosophy— and some might then 
think that this points toward a rationalist reading of his mature political philosophy, others 
that it suggests a change of mind between the early novel and the later work. 

But Usbek is only complicatedly a symbol of local power, because he spends the decade 
of the novel far from his wives and slaves, attempting to exercise power as a despotic 
monarch might over a rebellious province.  He suffers from a shortage of information and 
this contributes to his increasing frustration, suspicion, and brutality; he must instruct those 
who do violence on his behalf with rules to follow; when order is not restored, he must 
change administrative personnel.  While the power he wishes to exercise is personal and 
immediate, he must try to do so at a great distance and mediated through his eunuch slaves.    
And there are also suggestions—not least in Usbek‘s own ironic pronouncement that ―men 
should stay where they are,‖ that migration, colonization, and ―distant conquests‖ weaken 
humanity—that the distant power-holder is especially to be feared.  Usbek himself says that 
it is easier for him to order brutal punishments of his wives from a distance than it would be 
if he could see and hear them; and two wives complain about his distance while handing out 
judgments and punishments.  It may well be that it is especially the enlightened philosophical 
world traveler, so convinced of his own intellectual greatness that he can run the world from 
Paris, who is prone to despotism.  Here it may be significant that, of the two central Persian 
characters, it is the more intellectual and philosophical one, the one more sure of his own 
powers of reasoning, who becomes a bloodthirsty tyrant; the younger Rica is unmarried and 
has no parallel plotline of rule at a distance.  

 
A novel, even one with a philosophical main character, is not a philosophical tract, and 

we should not try to wring a simple meaning out of a deliberately polyvocal and 
kaleidoscopic work of literature.  Montesquieu‘s magnum opus, The Spirit of the Laws, published 
almost thirty years later, sometimes seems as hard to pin down.  It is a vast work that resists 
distillation into even a handful of theses, and any summary is necessarily very incomplete.  
And by emphasizing different passages or chapters, different interpreters can reach very 
different conclusions about Montesquieu's underlying normative commitments.  This is 

                                                
21 Montesquieu. Persian Letters. pg. 280.  
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partly because SL is not simply a normative work; some of its arguments are explanatory and 
empirical, some methodological, some historical, some interpretive; and Montesquieu rarely 
tells the reader where one kind of argument leaves off and the next begins.  I suggest that we 
see Montesquieu as a reformist ancient constitutionalist, hoping to restore pluralistic 
institutions in a legally complex modern monarchy, for the sake of protecting freedom from 
absolute rule.  Later in this chapter I will discuss an account of SL as a work of hidden 
republicanism, an account that I think is mistaken.   

 
Montesquieu divided SL into six parts, organized into three volumes of two apiece in his 

preferred edition of the work.22  The first two are concerned with the analysis of regime 
types: the division between moderate governments and despotism, the secondary division of 
moderate governments into monarchies and republics (and the subdivision of the latter into 
democratic and aristocratic), the account of their animating principles and their possible 
decay, and the application of the typology to such questions as military policy, taxation, and 
education.  The third part offers Montesquieu‘s arguments about climate and geography, and 
their effects on social, legal, and political institutions.  Part Four concerns commerce, and 
contains his famous “doux commerce” thesis.  And Parts Five and Six offer complementary 
analyses of legal complexity.  Part Five discusses both the interaction between and the 
rightfully separate jurisdictions of religious and civil and political laws.  The last part, the 
longest by far of the six, develops a partly-novel constitutional history of the French 
kingdom, and of the legal variety that had always characterized it. 

In the typology in Parts I and II, Montesquieu distinguished these two forms, moderate 
monarchies and immoderate despotisms on the basis of the former‘s respect for corps 
intermediares.  ―Intermediate, subordinate, and dependent powers constitute the nature of 
monarchical government, that is, of the government in which one alone governs by 
fundamental laws.‖23  The ―lords, clergy, nobility, and towns‖ maintain a monarchy in its 
proper conceptual form.  The most ―natural‖ intermediate power is the nobility as a class, so 
much so that ―nobility is the essence of a monarchy, whose fundamental maxim is: no 
monarch, no nobility; no nobility, no monarch; rather, one has a despot.‖  Even the Church, which 
will come in for serious criticism elsewhere in the book for intolerance and persecution, has 
a crucial role to play, and he suggests that ecclesiastical autonomy should be respected and 
legally firmly established.  It provides the final check against despotism when a monarchy 
has otherwise abolished all of its old laws. 

The argument was in part conceptual, in part causal. Montesquieu both claimed that a 
monarchy could be identified by the presence of intermediate bodies, and that the 
intermediate bodies help to keep monarchies moderate.  The former idea is interesting 
insofar as it marks an unusual addition to an intellectual tradition as old as Aristotle‘s Politics.  
Montesquieu did not disagree with the traditional view that monarchies are law-governed 
and despotisms lawless and arbitrary.  Lawfulness and lawlessness distinguish his moderate 
regimes as a group from the immoderate category of despotism.  But he did not simply hold 
that monarchies were lawful rule-by-one.  He instead suggested that lawful rule-by-one 
would necessarily entail the persistence of intermediate groups.   
 Moreover, and more fundamentally, he held that monarchies could only remain 
moderate and lawful regimes over time because of the continued existence of the corps.  As 
their liberties and privileges diminished, the monarchy would slip farther and farther toward 

                                                
22 Rahe, cite 
23Montesquieu, Spirit of the Laws,  II.4, p. 17. 
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despotism.  This was because only the corps could have both the motivation and the power to 
successfully check the urge of monarchs to absolutism.  Without them, there is no one to say 
no to the king, and certainly not to do so in the name of law.  Of special importance here are 
those intermediate bodies he calls the ―depositories of the laws‖ as they will have a special 
connection with the retention and enforcement of legality and liberties: in France, the 
parlements.   
 Montesquieu‘s interest in the corps in Parts I and II is all too often overlooked in the 
Anglophone literature, which has sometimes been preoccupied with his celebration of the 
English constitution and sometimes with his effects on the American constitutional debates, 
through the ideas of a separation of powers and the proper size of republics.  But 
Montesquieu was a skeptic about republicanism in the modern world.  The famous analysis 
of state size in SL—the thesis that republics are suited only for small states, and monarchies 
for states of moderate size, with large states more or less inevitably being despotisms—
should be understood in this light.24  This is not simply a range of options from which one 
might choose; small states are not militarily viable in the era of modern states such as France 
and Britain.  Modern states will be large; and large states will not be republics, as Cromwell‘s 
England had demonstrated convincingly demonstrated. 

 Montesquieu identified an animating principle for each of his forms of government: 
virtue for democratic republics, understood in roughly the civic republican sense; moderation 
for aristocracies, needed to allow the aristocrats to restrain themselves collectively when 
there is no outside power to do so; honor for monarchies, to which we will return below; and 
fear for despotisms, which govern by lawless terror.  Contrary to what his American readers 
were to believe a generation later, Montesquieu‘s insistence that republics were constituted 
by virtue was an indictment of them, since the obsession with monk-like virtue and self-
abnegation was anachronistic in an age of commerce.  And republics were far from being 
intrinsically free governments.  Freedom depends on, among other things, the separation of 
powers.  ―In most kingdoms in Europe, the government is moderate because the prince, 
who has [the executive and legislative] powers, leaves the exercise of [the judicial power] to 
his subjects.  Among the Turks, where the three powers are united in the person of the 
sultan, an atrocious despotism reigns.  In the Italian republics, where the three powers are 
united, there is less liberty than in our monarchies.‖25 Monarchies may slip into despotism—
so long as they do not, they seem to be where the most freedom is normally found among 
modern states. 
 It is certainly true that Montesquieu admired the British constitution, the subject of 
extended discussions in II.11 and III.19. But enthusiasm for England‘s system was limited 
precisely by the decline of England‘s corps since the Civil War.  ―If you abolish the 
prerogatives of the lords, clergy, nobility, and towns in a monarchy, you will soon have a 
popular state or else a despotic state[…] In order to favor liberty, the English have removed 
all the intermediate powers that formed their monarchy.  They are quite right to preserve 
that liberty,‖ he drily concludes; ―if they were to lose it, they would be one of the most 
enslaved peoples on earth‖ because of their abolition of intermediate powers.26  This 

                                                
24 I discuss this farther in ―Beyond Publius,‖ 27 (1) History of Political Thought, (2006), 50 
25 Montesquieu, Spirit of the Laws, II.11.6, p. 157 
26 Montesquieu, Spirit of the Laws, II.4, pp. 18-19 
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perilous state of affairs dates from the days of Cromwell; ―the English nobility was buried 
with Charles I in the debris of the throne.‖27     

The conviction that the corps, including those staffed by a hereditary nobility, are 
crucial to the maintenance of a lawful and balanced monarchy helps to explain 
Montesquieu‘s apparently-odd identification of honor as the animating principle of a 
monarchy (one of many irritants in the book to Voltaire,).  Aristocratic honor, after all, does 
not derive directly or solely from the monarch, Hobbes‘ view to the contrary 
notwithstanding.  For aristocrats who are drawn to court, i.e. Versailles, the monarch has an 
outsized influence on status and standing.  Still, those driven by honor could not be the 
kinds of subservient flatterers demanded by despots.  They could not help but stand up for 
the dignity of their own offices and authority.  Indeed they could not even be counted on to 
obey direct royal commands; dueling, the ―point of honor,‖ had long been illegal but was 
still fairly common.  However poorly-justified a person‘s view of his own honor might be, it 
remained his, not only outside the direct control of the monarch but sometimes a source of 
the strength needed to refuse and resist oppression.28  If the corps were needed to affirm and 
enforce legal limits on royal power and prevent despotism, honor was needed to animate the 
corps, and to keep their members dedicated to their defense.  This is why, notwithstanding 
the ―ignorance natural to the nobility, its laxity, and its scorn for civil government,‖ (19) it is 
the sine qua non of lawful and moderate monarchy. 

 
Throughout Parts I and II in particular, Montesquieu critiqued the turn to absolutism 

and centralization under Louis XIV, albeit always with a slight, politic opacity.29  The 

                                                
27 Montesquieu, Spirit of the Laws, VIII.9, p. 118.   Montesquieu does not further explain this 
comment, which is at first glance odd.  While the House of Lords was abolished in the immediate 
aftermath of Charles‘ execution, it was restored as part of the Restoration, and in Montesquieu‘s own 
day was not a weak body.  It seems to me there are two possibilities, not mutually exclusive.  One is 
that Montesquieu understands the restored Lords not to be a restored nobility in his sense.  This is 
plausible, since contemporaneously with the restoration of the House of Lords, feudal land tenures 
were abolished.  The aristocracy‘s land ownership became legally indistinct from other forms of 
ownership—one moment from which one might date the abolition of feudalism in England.  The 
class that remained was titled, but its foundation as a noble class had arguably been kicked away.  The 
second is that, once the House of Commons had shown that it could abolish the House of Lords, the 
restored body was necessarily neutered; it could no longer serve any real oppositional function in an 
increasingly centralized state.  This need not have been true—I do not think it was entirely true in the 
mid-18th century—to have been Montesquieu‘s understanding.  I think that Montesquieu‘s phrasing 
suggests the latter account—it seems to be about 1649 rather than 1660—but the former seems very 
much like Montesquieu‘s kind of thought.  And, again, the two might be complementary.  Perhaps a 
restored Lords could have remained independently powerful, if its members had remained a noble 
class with respect to land; but with neither individual noble land relations nor clear institutional 
permanence, it was not.   
28 For discussions of honor as a source of strength for political resistance, though in a more 
democratic spirit, see Sharon Krause, Liberalism With Honor, Cambridge, Mass.: Harvard University 
Press, 2002,  and Anthony Appiah, The Honor Code New York: W. W. Norton, 2010. 
29 On Montesquieu‘s sensitivity to censorship, see Paul A. Rahe, Montesquieu and the Logic of Liberty, 
New Haven: Yale University Press, 2009, especially ch. 1.  The fact of ancien regime censorship is one 
source of the interpretive opacity of SL, and what Rahe thinks happens behind that opaque barrier is 
very different from what I suggest here; see discussion below.  But Rahe‘s discussion of the 
censorship itself, and of Montesquieu‘s concern not to test its limits too aggressively in his mature 
years, is clear and convincing.  It is worth noting, however, that SL attracted controversy 
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recurring comparisons and contrasts between monarchies and despotisms often come just to 
the edge of saying that Bourbon France had crossed, or risked crossing, the line between 
them.  The corps had been steadily undermined in ―a great European state‖ over the 
preceding centuries.  ―In certain European monarchies‖ the autonomous provinces that 
govern themselves well and thus thrive are constantly threatened with the loss of ―the very 
government that produces the good,‖ to better allow them to ―pay even more.‖ 30 This 
strategy of killing the golden goose is another sign of despotism; ―when the savages of 
Louisiana want fruit, they cut down the tree and gather the fruit. There you have despotic 
government.‖31 

The deliberate effort to draw the aristocracy in to the court at Versailles and cut 
them off from the provinces likewise concerned Montesquieu.  In an essay on "the grandeur 
of the capital" in his unpublished Pensées, he added that criterion to his distinctions among 
regimes.  A great capital would destroy a republic, but was natural to despotism.  In a 
monarchy, as usual, things were complicated and required balance.  The growth of London 
(the capital of "a certain maritime kingdom") was not especially worrisome, as it arose from 
the attractions of commerce.  But a monarchy could also grow in the capital due to onerous 
taxes in the provinces, or to administrative procedures that demanded a presence in the 
capital to settle legal questions, or to the sheer attractions in terms of honor of the 
monarchical court.  One way to maintain balance, unsurprisingly, was to "let cases before the 
provincial courts be settled in those courts and not appealed endlessly" to the tribunals at the 
center.32  But Louis XIV had sought to aggravate the imbalance rather than counteract it. 

SL contains several allusions to the War of the Spanish Succession and to the 
illegitimacy of Louis' initial aim of creating a union between the two thrones.  In a discussion 
about altering lines of succession when national well-being calls for it, he says that "a great 
state that became secondary to another would be weakened and even weaken the principal 
one."  This is a piece of Montesquieu‘s broader critique of Louis‘ expansionism.  Recall that 
one of the differences between lawful monarchy and lawless despotism is the size of the 
state.  Large states such as Russia or China cannot but be governed despotically; "a large 
empire presupposes a despotic authority in the one who governs.  Promptness of resolutions 
must make up for the distance of the places to which they are sent."33 When a state expands 
too much through conquest, its domestic freedom will not survive.  ―An immense conquest 
presupposes despotism.‖34  This is the core of Montesquieu‘s sense of what happened to the 

                                                                                                                                            
nonetheless: attacked by Jesuits and Jansenists alike, placed on the Vatican Index, and extensively 
censured by the Sorbonne.  Defending the book against charges of atheism, naturalism about 
religion, and adherence to Spinoza and Bayle dominated the next few years of his life.  This perhaps 
suggests either that Montesquieu was not quite so concerned with avoiding offense to the established 
powers as Rahe suggests, or that he was not terribly good at it.  
30 Montesquieu, Spirit of the Laws,  II.13.12, p. 221.  For an account of Montesquieu‘s defense of 
provincial autonomy that amounts to a kind of federalist constitutionalism for monarchies, see Lee 
Ward, ―Montesquieu on Federalism and Anglo-Gothic Constitutionalism,‖ 37(4) Publius: The Journal of 
Federalism, 551-577, 2009. 
31 Montesquieu, Spirit of the Laws,  I.5.13 pg. 59 
32 See Daniel Roche, France in the Enlightenment, Cambridge, Mass.: Havard University Press, 1998. pg. 
209-210. 
33 Montesquieu, Spirit of the Laws,  I.8.19, pg. 126 
34 Montesquieu, Spirit of the Laws,  II.10.16, pg. 152. 
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Roman republic, laid out at length in an earlier book on the subject and in abbreviated form 
in II.11.  The governance of distant provinces required despotic power.35 

This was an even more prominent theme in a work Montesquieu had written to 
accompany his book on the Romans, but decided not to publish: his Reflections on Universal 
Monarchy in Europe.   In the late seventeenth century, Huguenot refugees as well as William 
of Orange and his allies had maintained that Louis XIV sought ―universal monarchy‖—the 
dominion over all of Europe that Holy Roman Emperors had notionally aspired to and that 
Charles V had seemed on the verge of attaining in the early 16th century.  The growing 
conviction that this was true was a key feature of Whig thought in England before and after 
the Glorious Revolution that tilted England‘s foreign policy from an alliance with France to 
one with the Netherlands; and in the early 18th century, the War of the Spanish Succession 
cemented the idea in many non-French minds.  Louis XIV, already commanding the most 
powerful kingdom on the continent of Europe, aimed to add Spain and its overseas empire 
to his holdings.    Montesquieu connected the aspiration to universal monarchy abroad with 
the slide toward despotism at home.36  Fortunately for European freedom, the aspiration to 
universal monarchy was doomed in the modern age; but those who did not understand this 
could still destroy their own countries‘ constitutions in their vain pursuit of military 
supremacy. 
 Parts III, IV, and V of SL were especially concerned with the existence of a social 
world autonomous of , and not created by, political rule.  Geography and climate, historical 
and cultural change, economic forces, and religion all constrained in various ways what rulers 
could decide to do—and in different ways in different places.  Most of this discussion lies 
outside an inquiry into pluralism and intermediate groups, but its striking methodological 
novelty is relevant.  In these parts of the book we find a recurring motif of advice to 
legislators and rulers to notice the particularities of their societies and govern accordingly, 
rather than in accordance with abstract plans.   Such sociological, economic, and historical 
constraints were more or less invisible to the decision-based logic of seventeenth-century 
contractarianism, but were crucial from Montesquieu onward.  The classical economists‘ 
elaboration of an economic world that transcended political boundaries, that operated 
according to its own discoverable rules, and that partly conditioned and limited politics—the 
idea, in short, of ―the economy‖ was we now discuss it—stands out here, but it is not the 
only example.  Montesquieu‘s struggle to understand the world according to differences in 
geography, in national or cultural or religious spirit, in historical stage, in social customs, and 
in economic situation was similarly an attempt to describe societies rather than simply 
polities.37  The pervasive eighteenth-century concern with manners and moeurs can be seen in 
the same light; not only Montesquieu but also Voltaire, Hume, Ferguson, and Smith were 
deeply interested in habits and customs that, to be sure, could be affected by political 
decisions, but were not simple political enactments and that placed constraints on the range 
of feasible political choices.   

                                                
35 While Machiavelli and the republicanism he inspired generally lies beyond the scope of this book, it 
is worth noting how distant Montesquieu‘s view here was from Machiavelli, whom he much admired 
but frequently disagreed with.  Conquest and expansion are the ruin of free governments, not the 
sign of their triumph.   
36 See Paul Rahe, ‗The Book That Never Was: Montesquieu‘s Considerations on the Romans in 
Historical Context‘, 26 (1) History of Political Thought 43–89, 2005. 
37 This is the sense in which Durkheim saw Montesqueiu as a founder of sociology, set apart from 
political philosophy.  See also Charles Taylor, ―Modes of Civil Society.‖ 3 (1)  Public Culture, 1990. 



25 Rationalism, Pluralism, and Freedom 

 

 Besides understanding the existence of such social worlds, Montesquieu and those 
who followed him in this regard sought to understand their plasticity or its limits, and the 
rules according to which they changed and developed.  All agreed that the social worlds were 
not static; manners could become more polished over time, the wealth of nations could grow 
or decline, agricultural societies could become commercial societies, and so on.  But none of 
these things happened by simple political decree.  Governing should usually be done along 
the grain of such social tendencies and local particularities, occasionally in a way that might 
counterbalance some undesirable tendency, but never in sheer ignorance of or violence 
against them. The moeurs, manners, and customs of a society create a cultural reality that one 
may attempt to guide in one direction or another but that cannot be simply ruled.  
Montesquieu‘s discussion of Peter the Great‘s attempts to Europeanize Russia stands out 
here.  He sought to change the ―manners‖ of his people by laws and coercion, and 
disregarded their legitimate attachment to custom; the results were violence and tyranny.   
  

Parts V and VI defended the pluralism inherited from the ancient constitution in a 
sense related to but distinct variety the pluralism of political institutions and corps defended in 
Parts I and II: the plurality of legal norms and systems that governed modern European 
kingdoms, to the consternation of absolutists and reformers.  ―L’Esprit des lois was nothing 
short of a celebration of the diversity between and complexity within legal systems.‖38  Here 
is where we find the critique of uniformity first mentioned above in Chapter 3.  While the 
occasional ―great spirit‖ such as Charlemagne is attracted to uniformity in policy and laws, it 
is more commonly the ―small ones‖ seized by the idea.  Near the beginning of the book 
Montesquieu had said that when a ruler ―makes himself more absolute, his first thought is to 
simplify the laws.‖39  Then, it had appeared as something like a deliberate strategy, as the 
simplified state would be simpler to rule.  But at the end of the book it appears rather as an 
unjustified taste40 or a psychological affliction of those who hold power or make laws.  
Shortly before the remarks on uniformity, he wrote that ―it seems to me that I have written 
this work only to prove […] that the spirit of moderation should be that of the legislator; the 
political good, like the moral good, is always found between two limits.‖41  But the spirit of 
moderation was not normally that of the legislator, still less of the philosopher who imagined 
himself a legislator; Montesquieu names Aristotle, Plato, Machiavelli, More, and Harrington, 
and identifies in each case some individual preoccupation that contributed to their urge for 
one complete system or another.  ―The laws always meet the passions and prejudices of the 
legislator.  Sometimes they pass through and are colored; sometimes they remain, and are 
incorporated.‖42  

These statements of purpose accompany, indeed interrupt, a long study of the 
problems of Roman, Germanic, and feudal law in the French legal order.  This large part of 
SL is frequently obscure to the modern Anglophone reader; indeed it was obscure to some 

                                                
38 Tomaselli, 31. 
39 Montesquieu, Spirit of the Laws, I.6.2, pg. 75 
40 Montesquieu‘s essay on aesthetic taste in the Encyclopedie, his only direct contribution to that work, 
criticized the aesthetic vision of uniformity as well.  It held that fully-developed taste was attracted to 
a combination of order, symmetry, and variety as such; "a long uniformity renders any thing 
insupportable... The soul loves variety."   
41 Montesquieu, Spirit of the Laws, VI.29.1, pg. 602.   
42  Montesquieu, Spirit of the Laws, VI.29.19, pg. 618 
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contemporaneous French readers.  But they are less obscure when read in light of the 
preceding two centuries‘ debate about the ancient constitution. 

There were three primary theses about the French traditional constitution.  The royal 
thesis saw a more or less seamless transition from Roman rule to the French kingdom, with 
no essential element of Frankishness introduced.  The Protestant and monarchomach 
German thesis was one of primordial freedom and an original contract. And the view 
influentially put forward by the Comte de Boullainvilliers a generation before SL was one of 
Frankish conquest yielding absolute rule over the conquered, and Germanic parity between 
the nobles and their king.   

In Part VI of SL Montesquieu is clearly engaged in some of the same inquiries that 
Boullainvilliers had made two decades before, and sometimes the two are lumped together; 
both, after all, were broadly supportive of the nobility, and critical of absolutism.  Neither 
shared the later-18th century enthusiasm for democratic republicanism.  But Montesquieu 
was both a member of the noblesse de la robe, and a supporter of parlements that were filled with 
others in the same category—a group for which Boullainvilliers had undisguised contempt.  
They were, after all, arrivistes whose claims to titles were no more than two centuries old.  
Montesquieu‘s general support is for the balanced monarchy that respects corps intermediares 
and the nobility, not for aristocracies as such—the least-discussed of his types of 
government.  And he kept his predecessor at a careful distance:  

―As work his is penned with no art, and as he speaks with the simplicity, frankness, 
and innocence of the old nobility from which he came [the same nobility Montesquieu had 
called ‗ignorant‘ in Part I], everyone is able to judge both the fine things he says and the 
errors into which he falls… [H]e had more spirit than enlightenment and more 
enlightenment than knowledge.‖43 

The Germanist account of popular government—which Montesquieu engages 
through the foil of the Abbé Dubos, never naming the incendiary Francogallia—is paired with 
Boullainvilliers‘ aristocratic thesis as comparable mistakes, one privileging the Third Estate 
and one the nobility, both unduly.44  Moderation between these historical accounts is 
Montesquieu‘s watchword; the history of France is many things, not one thing.  The 
Romanist historical thesis of Renaissance absolutism is, on Montesquieu‘s telling, simply 
false, not even gaining the kind of partial truth attributed to Boullainvilliers and Dubos.    

Montesquieu takes a sharply unconventional approach to the disputes as to the 
foundations of French law.  In the first place, it is directly concerned with what Montesquieu 
terms "civil" rather than "political" law—in our terms, mainly private and criminal law rather 
than constitutional public law.  It offers a history of laws under the French monarchy, not a 
history of the founding of that monarchy or of its aristocracy.  The Salic Law was not a 
constitutional enactment; it was simply the then-extant law of inheritance of fiefs applied to 
the case of royal inheritance.  Civil law generated political law. 

Secondly, it declines to adopt any of the traditional sides in the constitutional 
dispute, whether the Romanist Gallic account of continuity with the fallen empire or the 
Germanist Frankish story of primeval liberty.  (By contrast, he said that English liberty was 
Gothic and primeval in origin.)   Rather, he stressed, the civil laws in France had always been 
diverse and pluralistic.  Insofar as the law was of barbarian Germanic origin, it was not 

                                                
43 Montesquieu, Spirit of the Laws, XXX.10, pg. 627 
44 Sylvanaa Tomaselli, ―The Spirit of Nations,‖ section 7: ―The spirit of the laws: the Gothic 
constitution‖ in Mark Goldie and Robert Wokler, eds., The Cambridge History of Eighteenth-Century 
Political Thought, Cambridge: Cambridge University Press, 2006 
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simply Frankish law imposed—for, as he stresses here and elsewhere, the idea that 
conquerors should be legislators and replace the laws and customs of the conquered is a 
modern one.  Instead, it was the laws of the Ripurian and the Salic Franks and the Saxons, 
and elsewhere the relatively Romanized barbarian codes of the Burgundians and Visigoths 
and Lombards and so on.  Roman law was retained for Romans; gradually only the clergy 
retained it, as others opted into one or another of the surrounding legal codes.  The 
independence of canon law thus appears as a foundational fact about French law.  So, too, 
does legal pluralism more generally. 

But then Montesquieu depicts a rupture in the post-Carolingian generations—one 
that places both the Salic Law and the Roman Law on the other side of a meaningful 
historical divide.  In place of either barbarian codes or Roman codes, the law of those 
outside the churches came to be primarily customary and regional. He takes care to insist 
that the distinction between written law and unwritten custom was not that between German 
and Roman; the barbarian written codes, like the Roman law, made reference to the ability of 
custom to govern where the law was silent.  And all the written barbarian codes fell into 
disuse just as the written Roman law did from the ninth through the twelfth centuries.  What 
took their place was variety of custom—inflected, to be sure, with whether the area had been 
Frankish, Gothic, Burgundian, and so on, but gradually becoming territorial and regional—
eventually, provincial— customs detached from the old personal identities.  With the 
recovery of Justinian, the custom in relatively Romanized provinces received it as written 
law, as it formalized existing practice; but elsewhere, it was admitted only as ratio scripta.  This 
re-writtenness of the Roman law was paralleled by a newfound writtenness of custom in 
other provinces.  

The rise of feudalism is acknowledged as important by Montesquieu, but not as the 
introduction of a unified feudal conquering race a la Boullainvilliers; rather, it is just another 
source of pluralism, in which each lord can hold court in his own manner.  The early Middle 
Ages appear as a time of "prodigious diversity" in law—not indeed the same diversity which 
had characterized early medieval France under the barbarian codes, but such that (as he 
approvingly quotes Beaumanoir as saying) no two lordships had entirely the same civil law in 
all of France. 

And finally, Montesquieu attempts to show that this situation was not interrupted in 
the thirteenth century by the so-called Establishments of St. Louis (King Louis IX), a 
document that was sometimes appealed to as being the foundation of a unified civil code, 
but that he said. 
" was never made to serve as law for the whole kingdom… Now, at a time when each town, 
borough, or village had its own custom, to give a general body of civil laws [would have 
been] to reverse in a moment all the particular laws under which men had lived everywhere 
in the kingdom.  To make a general custom of all the particular customs would be rash, even 
in these times hen princes find only obedience everywhere.  For, if it is true that one must 
not alter things when the resulting drawbacks equal the advantages, so much less must one 
alter them when the advantages are small and the drawbacks immense… [T]o undertake to 
change the accepted laws and usages everywhere was something that could not enter the 
minds of those who governed."45   

                                                
45 Montesquieu, Spirit of the Laws, VI.28.37, pg. 589.  Modern scholarship accords with Montesquieu's 
view here; the Establishments were a compilation assembled after Louis' death, and were never a 
legislative act at all. 
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Citations to the corpus pervade SL but are almost always in the service of a 
description of what "the Romans" did, not as an account of the development of French law.  
The Romans' law is perhaps the most frequently used example in Montesquieu's comparative 
jurisprudence; but it is still only an example to be compared with other examples.  It is their 
law, not the law.  The constant consideration of laws "in their relation to" climate, form of 
government, esprit, type of commerce, religion, and so on emphasizes the fitting of laws to 
local time and place.  And toward the end of the book Montesquieu is explicit that "laws 
must not be separated from the circumstances in which they are made"46 and that one 
should not "transfer a civil law from one nation to another" without examining "whether 
they both have the same institutions and the same political right."  He mentions a Cretan law 
on robbery that was transferred to the Lacemedonians and then to the Romans, but made no 
sense in the Roman context; the implication for the relevance of Roman law to modern 
contexts was clear, and the claims of legal continuity between Roman Gaul and modern 
France were dismissed. 

In sum, Montesquieu rejects Romanist and substantially modifies previous 
Germanist accounts of French legal and constitutional history.  He determinedly does not 
identify any particular founding moment that normatively defines the kingdom thenceforth.  
He denies that France was simply Roman or simply Frankish, tracing instead the ebb and 
flow of different types of law and rules governing choice of law.  The Salic Law had some 
pride of place, to be sure; it was the territorial law of the royal demesne.  But Montesquieu 
refuses to indulge the fiction that this made it the law of the kingdom.  He maintains that the 
French legal order had always been a pluralistic one in which different rules coexisted; and 
that pluralism itself evolves over time, as rules of personal jurisdiction give way to provincial 
territorial jurisdiction, as the Roman law is recovered, as feudalism develops, as persons opt 
into one court system or another for their own various reasons.  The aspiration to legal 
uniformity was thus at odds with the kingdom‘s whole history.  The variety of provincial 
laws upheld by the provincial parlements, the coexistence of civil and canon law, of urban and 
seigniorial law—these were the complex fabric of French law, and the contemporary 
legislative reformer must not pretend otherwise. 
 
Voltaire 

 
Montesquieu and Voltaire were near-contemporaries, separated in age by just five 

years, whereas they were more than twenty years older than the central generation of the 
Parisian Enlightenment, Rousseau, Diderot, D'Alembert, Helvetius, and D'Holbach, as well 
as Hume, Smith, and Kant.  Both took formative trips to Britain in the 1720s and were 
impressed—albeit in somewhat different ways—by the constitutional government, religious 
toleration, and commercial liveliness of the post-Glorious Revolution order. Neither was 
fully of Parisian intellectual life;  willingly in Montesquieu‘s case and unwillingly in Voltaire‘s, 
each wrote a substantial share of his work outside of Paris.  They did not live in the intense 
mutual engagement characteristic of the philosophes in middle and later parts of the century.  
And the philosophes in turn were sometimes ambivalent about their two renowned elders, 
partly for the reasons that the young and ambitious are always worried about those who cast 
long shadows, but partly because neither seemed a sure ally for their democratic-republican 
enthusiasms, Montesquieu being too aristocratic and Voltaire, as we shall see, too 
monarchical. 
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They shared some strong normative commitments: a bitter opposition to religious 
persecution and slavery, opposition to censorship, deep skepticism about European 
imperialism, and commitment to judicial reform and the rule of law.  Both recognized the 
importance of the rise of modern commerce and by the advent of constitutional government 
in Britain, and both were basically enthusiastic about both developments, if with occasional 
reservations. 

Nonetheless, their relationship was, at best, ―strained.‖47  While each had moments 
of demonstrated respect for the other‘s mind and literary talents, they had a basic distaste for 
one another.  And this was driven in substantial part by genuine and deep disagreements.48 

The association of Voltaire with the idea of "enlightened absolutism" is well-
known.49  And if there has been exaggeration in his depiction as an uncritical advocate of 
―enlightened despotism‖—as well as an inaccurate word choice, for he did not believe 
―despotism‖ described a real phenomenon—it is still true that he placed many of his hopes 
for political progress in centralizing absolute monarchs, and none at all in the institutions 
that kept them in check.  Louis XIV, Peter the Great, and—for a time—Frederick the Great 
inspired his admiration, nobles and parlements his disdain, and ecclesiastical independence his 
fury.  The worldly power, civil authority, and legal privileges of churches in Christian 
Europe, and especially of the Catholic Church, seemed to him an especially severe problem.  
The Middle Ages were a time of ignorance and feudal barbarism.  While he knew very well 
that state authority could be used to commit great wrongs, the rise of monarchical power in 
modernity created the possibility that priestly and noble power could be suppressed, and that 
commerce, refinement, and intellectual progress could begin. Voltaire held that the historical 
process that supported liberty depended on a stage of accumulating and centralizing state 
power as seen in England, where the Henrician Reformation successfully broke the power of 
the church and so paved the way for the eventual development of liberty; and in Russia, 
which had the "advantage" of having been politically underdeveloped for centuries, leaving 
Catherine the Great with the ability to create as she saw fit: "it was easier to erect a building 
than to repair one whose ruins would still be respected."50  This limited the force of his 
admiration for the British constitution.  In societies where the power of the church or the 
nobles had not yet been broken, royal absolutism, not government by estates or parliaments, 
was the path to freedom. 

 
After The Philosophical Letters were censored in the 1730s, Voltaire wrote little by way 

of explicit and overt political philosophy for many years, preferring verse and plays.  This 
was the situation when SL appeared in print and excited attention and controversy.  
Montesquieu died soon thereafter.  Although the older of the two, Voltaire outlived 
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Montesquieu by more than twenty years.  So, notwithstanding some commentary in 
Montesquieu‘s correspondence (Voltaire has ―too much wit to understand me,‖ he once 
wrote51), the written debate between them was largely one-sided, carried on by Voltaire in his 
later political and historical writings.  

Voltaire‘s criticisms of Montesquieu were sometimes open, as in the entry on The 
Spirit of the Laws in his Philosophical Dictionary, but more often indirect, or at least as in the 
―ABC‖ dialogue, put into the voice of a character rather than in the author‘s own (Political 
Writings, 89-99).  The indictment in both of those essays is cushioned in praise: SL is a ―work 
of genius that makes you yearn for perfection… a building with poor foundations, and 
irregular structures, in which there are a lot of fine, well-polished, gilded apartments‖ (ABC 
99) and a ―highly defective book… full of admirable things.‖  Montesquieu himself has 
―reminded men that they are free‖ and has been attacked by ―fanatics… for those very parts 
that deserve the praise of the human race.‖  He attacked tyranny, superstition, ―grinding 
taxation,‖ and slavery, and won the kinds of enemies that it does one credit to have.  
Montesquieu was ―always right against the fanatics and promoters of slavery.  Europe owes 
him eternal gratitude.‖52 

But these gestures of respect do little to blunt the force of Voltaire‘s attack.  The 
sentence quoted immediately above began, ―Montesquieu as almost always in error with the 
learned, for he was not learned.‖  He found SL ill-informed, unstructured, ―annoying‖ in its 
lack of consistent method, and not ―serious,‖ indeed often little more than a ―collection of 
witticisms.‖  Montesquieu‘s views on the parlements and the French judiciary are the ―tribute‖ 
that the ―philosophical mind‖ pays to pride, nothing more than a celebration of his own 
position and the hat that it comes with.53   

Above all, Voltaire complained of Montesquieu‘s central distinction between 
despotisms and other forms of government.  Montesquieu joins in the prejudice of throwing 
the label at ―the sovereigns of Asia and Africa,‖ attributing to oriental societies the rule by 
fear of one man, unconstrained by law.  ―Now it‘s quite wrong,‖ he holds, ―to think that 
such a government exists [or even] that it could exist.‖ Even the pope, more despotic than 
the Asian sovereigns on account of his purported infallibility, governs by and under laws.   

Here we find the core of the dispute that Voltaire carried on with SL for years.  The 
very concept of ―despotism‖ denoted an impossibility and posed a standing challenge to the 
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good that could be done by enlightened absolutism.  And he dedicated much of the 1750s 
and 60s to a series of historical works that challenged Montesquieu‘s central claims.   

His histories of Louis XIV and of Peter the Great celebrated their civilizing and 
enlightening accomplishments.  He dismissed the idea that Louis had sought universal 
monarchy, claiming indeed that Louis XIV had been the one engaged in balancing behavior 
against the naval and imperial might of the Netherlands and deeming William ―more 
ambitious‖ than Louis.  (This was not an unprecedented view.  The Netherlands‘ naval and 
overseas power before 1688 was pointed to as evidence by the Stuarts and their allies in 
England that James II and Louis XIV were justified in defensively balancing against the 
Dutch.  After 1688 William directly controlled two of Europe‘s great powers as well as 
holding naval dominance, making the charge that he sought universal monarchy even easier 
to levy.) 

Peter‘s efforts to modernize Russian custom and to tame the nobility and the clergy 
represented great progress.  So too did the imposition of uniformity, happily possible 
because the czar could act without opposition. ―Weights and measures were likewise fixed 
on a uniform plan, in the same manner as the laws.  This uniformity, so vainly desired in 
states that have for many ages been civilized, was established in Russia without the least 
difficulty or murmuring; and yet we fancy that this salutary regulation is impractical among 
us.‖54   

His sweeping comparative history tellingly titled An Essay on Manners and the Spirit of 
Nations is in part an answer to SL.  It offered the extended argument against the oriental-
despotism thesis that he summarized in ABC. Voltaire praised Russia and China and denied 
the force of Montesquieu‘s criticisms of them.  In particular, he defended China against its 
depiction as despotic and static; likewise, Indian and Islamic societies were shown to have 
been civilized and law-governed—indeed often more civilized than Europe was in the same 
era.  

Pocock suggests, plausibly, that Voltaire‘s rejection of the "oriental despotism" 
model drew both on his concern to show that non-Christian societies could be civilized, 
indeed perhaps more civilized than Christian ones, and on his eagerness to forestall "neo-
feudal" criticism of absolutism closer to home.  The "domestic agenda" was to defend "the 
absolute monarchy inherited from Voltaire's hero Louis XIV;" Voltaire perhaps suspected 
that the very idea, "the whole construct of despotism," "had been invented to serve the thèse 
nobiliaire."55 

By contrast, Montesquieu‘s writings on Jews were broadly sympathetic, while 
Voltaire was quite viciously critical of them: custom-bound, irrational, particularistic, priest-
ridden, primitive, and superstitious, in sum the ―most detestable‖ nation ―ever to have 
sullied the earth.‖56  Readers of Voltaire differ over how much of this should be read as a 
criticism of Christianity by proxy, but most agree that the volume, venom, and specificity of 
such commentary overwhelms this defense.  For Montesquieu, neither custom nor legalism 
nor particularity is a criticism, and in SL he repeatedly discussed the persecutions and 
expulsions the Jews have faced.  In denouncing the Spanish Inquisition he specifically puts a 
Jewish face on its victims; and in his history of commerce he emphasizes that it was 
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Christian persecution that forced Jews to emphasize mobile capital and the financial and 
commercial professions which Christians later resented them for dominating. 

In his classic book elaborating this contrast between Montesquieu and Voltaire, 
Arthur Hertzberg offers biographical explanations: Montesquieu was friendly with the 
Sephardic community in Bordeaux that dated to the expulsion from Spain, Voltaire was 
furious about various financial transactions with Jews.  But Hugh Trevor-Roper, in his very 
critical review of the book, maintains that the ―profound difference between the philosophy 
of Montesquieu and the philosophy of Voltaire‖ is sufficient explanation for their divergent 
views.  Montesquieu‘s attitude ―was logically the result of his general philosophy‖ 
recognizing the legitimacy of cultural variety and custom, as Voltaire‘s followed from his 
own understandings of rationality and progress.57  For our purposes it does not much matter 
whether or not Hertzberg was right about what Montequieu and Voltaire carried in their 
hearts. What matters is this fit between their larger philosophies and their writings on the 
Jews. 

 
The last of his substantial books of history was a study of the parlement of Paris, 

painting a picture of a corrupt judiciary that had often served the cause of religious bigotry 
and impeded good government.   

He had good personal reason for unfriendliness to the parlements.  The Parisian court 
had ordered his Philosophical Letters censored and burned early in his life, and did so again 
repeatedly with his other books.  He jokingly likened his own experiences to those of the 
rationalizing finance ministers who had repeatedly found their efforts at tax reform stymied 
by the parliamentaires, in the PD’s entry on ―authors:‖ ―The most voluminous authors that we 
have had in France are the comptrollers-general of the finances. Ten great volumes might be 
made of their declarations, since the reign of Louis XIV.  Parlements have been sometimes the 
critics of these works, and have found erroneous propositions and contradictions in them. 
But where are the good authors who have not been censured?‖ 

But the parlements had done even worse than burn books.  The Protestant merchant 
Jean Calas was executed on the wheel on order of the parlement of Toulouse, on charges of 
having killed his son for planning to convert to Catholicism.  Voltaire was persuaded by the 
family‘s claim that the son had committed suicide, and took up the cause.    He championed 
Calas in print, furiously attacking the combination of religious persecution, provincial 
parlementaire bigotry, and torture in one of his most powerful pieces of writing, his Treatise on 
Toleration.  He succeeded in winning exoneration for Calas and compensation for his family.   

His history of the Parisian parlement was written and published near the climax of a 
six-year-long confrontation between all the parlements and the administration of Louis XV, a 
conflict that culminated in the dissolution of the Parisian court and the exile of its members 
in early 1771.58  In that year he continued his critique with a parody of parlementaire 
remonstraces,59 proclaiming that the fundamental laws of the kingdom, indeed part of the 
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Salic Law itself, guaranteed the venality of offices, the right of judges to be paid by the 
parties, and the privileges of office-holders all the way down to the royal dogmaster to face 
legal action only before the parlements, not before lower courts.  These were, proclaimed 
Voltaire‘s parlementaires, the laws of which their court was the depository, pieces of the 
constitution second in importance only to the law governing royal succession.  These pieces 
of nonsense, Voltaire implied, were all that was really lost with the court‘s dissolution, all 
that the parlementaires meant by ―despotism.‖    

The histories were the crucial site for Voltaire‘s arguments with Montesquieu, but he 
made space in his Philosophical Dictionary to carry on the quarrel as well.  The entry on 
―Climate‖ did not name Montesquieu but clearly denied that climate affected government 
and religion as strongly as SL had suggested.  In ―Tyranny,‖ he proclaims the despotism of 
one ―less detestable‖ than that of many: one you might placate or else avoid .  As the 
number of lords proliferates, the likelihood of being near one and ―crushed‖ or ―ruined‖ by 
him for personal reasons rises.   

The entry on ―Government‖ disdained the Gothic institutions: ―The barbarians, 
who, from the shores of the Baltic poured over the rest of Europe, brought with them the 
usage of estates or parliaments, about which a vast deal is said and very little known. The 
kings were not despotic, it is true; and it was precisely on this account that the people 
groaned in miserable slavery.‖  That on ―Laws (Spirit of)‖ repeated and amplified the 
criticisms in the ABC, mocking the idea of Gothic origins of British constitutionalism, 
complaining of Montesquieu‘s characterization of Russia as despotic, and openly accusing 
Montesquieu of writing in defense of his own personal class privileges.   

In the entry simply on ―Laws,‖ delivered a quick joke about ―the real spirit of the 
laws‖ being represented by brutal laws of war.  More importantly, Voltaire offered a decisive 
rejection of SL’s core theses about legislation, an especially sharp statement of the rationalist 
view of law rejected in SL VI.29.  

"London only became worth living in since it was reduced to ashes.  Since that time, 
its streets have been widened and straightened.  Being burnt down made a city out of 
London. If you want to have good laws, burn what you have, and create new ones. "60   
 

In depicting Montesquieu and Voltaire as intellectually opposed in this fashion, I 
reject some of the core theses of Paul Rahe‘s recent influential work linking the two.  Rahe 
interprets Montesquieu as fundamentally a republican, though a modernizing one; SL as a 
work about the superiority of the English to the French model for a modern state; and 
Montesquieu‘s view of the English constitution as republican at its core.  Where SL does not 
appear to endorse these views, Rahe attributes this to Montesquieu‘s concern to avoid 
censorship—a concern that might have been due in part to the treatment Voltaire received 
for his own subversive views. 

In this Rahe updates a reading of SL that has been offered from time to time for 
more than two centuries.  Thomas Paine, for example, held that "Montesquieu … went as 
far as a writer under a despotic government could well proceed; and being obliged to divide 
himself between principle and prudence, his mind often appears under a veil, and we ought 
to give him credit for more than he has expressed."61 Rahe seems to see ancient-
constitutionalist readings of Montesquieu as a kind of insult to him, a way of saying that he 
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was nothing but ―a man of his time‖ and was motivated by a desire to uphold the privileges 
of his class.  By reading ancient constitutionalism out of the respectable history of liberal 
thought, Rahe attempts to force us to choose between Montesquieu the rationalistic 
republican and Montesquieu the disreputable defender of feudal privilege.62   

Rahe sees Voltaire and Montesquieu as united in a profound admiration and 
appreciation for England; and in this he is clearly right.  They were both early to see the 
rising importance of post-revolutionary England.  Rahe‘s literary conceit that their interest 
was triggered by Marlborough‘s victories during the War of the Spanish Succession requires 
an imaginative leap, but it persuasively evokes the underlying idea that they were both 
impressed by England‘s combination of commerce, freedom, and military power. 

The overall argument, however, stretches both their anglophilia and their 
commonality much farther than the evidence will bear.  Rahe‘s Montesquieu and Voltaire are 
both convinced that Louis XIV‘s monarchy has been simply replaced by England‘s 
commercial republicanism as a model for the future.  In fact, neither thought England a 
viable direct model for constitutional reform elsewhere, for strikingly different reasons.  
Voltaire held that the modern condition of English liberty had been made possible by the 
intervening absolutism of Henry VIII, which broke the power of the English church.  Other 
states could not emulate English liberty if they had not first gone through that state-building 
process.  Montesquieu considered English liberty fragile precisely because the English 
constitution no longer included any counterbalancing corps—a view for which Voltaire 
himself took Montesquieu to task, misunderstanding the latter‘s category of corps intermediares 
such that a bicameral central Parliament qualified. 

One key for Rahe‘s argument is the anomalous place that Britain holds in SL.  The most-
praised contemporaneous government is also the one that does not seem to fit anywhere in 
the typology.  It is a ―nation where the republic hides under the form of monarchy‖63, a place 
where the ―style‖ of a strong monarchy is preserved ―so that one would often see the form 
of an absolute government over the foundation of a free government.‖64 His discussion of it 
centers on neither virtue nor moderation nor honour as animating ―principles,‖ but on 
―political liberty‖ as its ―direct purpose.‖65 The two chapter-length discussions of England 
are exceptionally odd in tone, sometimes historical and empirical but sometimes idealizing 
and hypothetical, as if using England as a starting point for reflections on a polity that could 
exist.  These chapters and these oddities have generated no end of interpretive dispute about 
whether Britain represented Montesquieu‘s most-preferred constitutional order, and about 
how he understood the British system.   

It is clear that Britain is not simply a republic as traditionally understood; it is too large 
and insufficiently virtuous, and so the Commonwealth was doomed to failure.  It is also not 
a monarchy as traditionally understood; its corps are extinct and its nobility supposedly 
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defunct, but it has clearly not become the despotism that Montesquieu says a monarchy 
without corps or nobility must be.  It surpasses other countries in its institutionalization of the 
separation of powers and its embrace of modern commerce.  But whether this leaves it 
fundamentally a new kind of republic whose monarchy is merely for show, or a new kind of 
constitutionalized monarchy whose hybrid nature is important to its stability, is a question 
that continues to divide interpreters. 

Whether Montesquieu was a republican thus turns out to be tightly and inversely 
connected to the question of whether he was a pluralist.  If he was a monarchist, then he was 
certainly a pluralist; the way to prevent the French monarchy from becoming a despotism 
was to revive its corps, and in the absence of any corps even the British monarchy seemed 
fragile.  If he was a republican, however, then the new British commercial "republic‖—
without any corps or privileges—seems to be a viable and attractive model for modern 
states. 

The reformist agenda of SL is one of restoring the long-since weakened limits on the 
monarchy, especially though not only in France.  Strikingly, Montesquieu does not include 
among these the Estates-General, which are never even mentioned in the book, though 
some of their institutional ancestors are alluded to in discussions of the distant past.  It is 
possible that he considered the Estates such a potentially subversive body that they could 
not even safely be named; perhaps Montesquieu admired the British Parliamentary regime 
but understood its complete incompatibility with the French monarchy, and so was 
deliberately, conspicuously silent about the French equivalent of the British Parliament that 
he hoped would supplant the monarchy someday.  This would be a republican reading.   

It seems to me more likely, first, that the long desuetude of the Estates (more than a 
century at the time of SL's publication) meant that they struck him as an unlikely and 
unavailable source for effective counterbalancing; and, second, that he trusted pluralistic and 
decentralized bodies such as the parlements more than he trusted a unitary and centralized 
British-style parliament.  He might well have sympathized with the next generation's calls to 
call the Estates; but they were not the centerpiece of the ancient constitutional limits on 
royal authority he hoped to restore. 

Certainly, Montesquieu must have worried about censorship and offending the 
established authorities.  But to read him as a secret British republican hoping for the end of 
the French monarchy puts is doubly odd.  First, it makes Parts V and, especially, VI 
extremely difficult to understand.  A purely modern-commercial-republican would have no 
reason to build up such an elaborate and distinctive variant of ancient constitutionalism.  

Second, it would be strange to hide impermissible republicanism beneath a surface of 
equally impermissible religious heterodoxy and parlementaire constitutionalism, a kind of wolf-
in-coyote‘s-clothing strategy. SL is all but explicitly subversive in its account of the corps; it 
all but explicitly describes the Bourbon monarchy as despotic because the corps' privileges 
have been eroded and attacked.  He exercises some caution; he does not say that France is a 
despotism, and in several crucial passages he declines to name France even when it is 
conspicuously being singled out.  But the indictment of the centralized monarchy is barely 
disguised; and it might have been sufficient to call down official disapproval.  Why bother 
exposing the book to that risk, if the constitutionalized monarchy with its pluralistic 
institutions was not his goal?   

In discussing England, Montesquieu disavows any intention ―to disparage other 
governments, or to say that this extreme political liberty should humble those who have only 
a moderate one.  How could I say that, I who believe that the excess even of reason is not 
always desirable and that men almost always accommodate themselves better to middles 
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than to extremities?‖66  This very deliberate mentioning of the view he is not going to 
mention, so as to disparage without offending the censor, tempts many readers to suspect 
Montesquieu of irony.  If the extreme liberty of England is compared to reason, then we 
should surely read Montesquieu as embracing it.  After all, how could a philosopher 
genuinely worry about an excess of reason itself? For later readers used to thinking of mid-
18th century France as the age of enlightened reason, nothing could seem more at odds with 
the spirit of the era.  But I think SL makes more sense if we take this passage at face value.  
It directly anticipates the defense of the legislative spirit of moderation over those of 
uniformity and philosophy later in the book.  For Montesquieu, rational unity, even the 
rationality of a unified system of liberty, is far from being the only virtue a legal system might 
have, and institutional pluralism, legal pluralism, and the pluralism of customs and norms is 
often preferable to it. 

 
The pluralist, constitutionalist, monarchist SL was the book that inspired pluralist 

liberalism in the century that followed, whether that SL is the real book or a deceptive 
surface.  Similarly, that SL inspired the indignation of Voltaire and of many later rationalist 
and philosophe readers. It also helped to inspire parlementaire constitutionalism from the 1750s-
1780s in a series of confrontations with Louis XV.  The first, shortly after SL was published, 
centered on the prohibitions on Jansenism, then being enforced with renewed vigor.  The 
parlement of Paris issued a ―Grand Remonstrance‖ on the prohibition‘s incompatibility with 
the fundamental laws of the kingdom, quoting Montesquieu and emphasizing the duty of the 
king to obey the laws, denying that the ―Quod principi placuit legis habet vigorem” model of 
arbitrary rule was part of the French constitution.  Louis XV rejected the remonstrance; the 
parlement went on strike; he exiled the judges and tried to replace the body before backing 
down a year later.   
 Over these decades the Parisian and provincial parlements began to articulate a 
doctrine of parlementaire unity and solidarity, aligning the powerful court in the cpital with the 
defenses of provincial autonomy in the pays d’états.  The rule of law, judicial independence, 
and provincial self-rule thus came together in the La Chalotais affair that began in Brittany in 
1765 and culminated with the dissolution of the Parisian parlement in 1770 that so pleased 
Voltaire.67  A conflict between the Breton parlement and the province‘s royal intendant led to 
the resignation of the court‘s judges and the arrest of La Chalotais, an official of the 
parlement.  The Parisian court invoked the idea of parlementaire unity and issued remonstrances 
to the king, who rejected them; in a personal lit de justice he denounced parlementaire 
constitutionalism and insisted on his own sovereignty.  The Breton parlement was restored but 
the conflict continued, and the intendant eventually stood trial before the Parisian parlement, 
over Louis XV‘s attempts to stop the proceedings.  A flurry of remonstrances, edicts, and lits 
de justice followed, until the king stripped the judges of their offices altogether and exiled 
them from Paris. 
 Voltaire was probably surprised to find himself relatively isolated in his view of these 
proceedings.  Philosophes such as Diderot as well as reformist liberals such as Lafayette saw 
the destruction of the parlement as a triumph for lawless absolutism—even though Diderot 
considered the parlements “Gothic in their usages, opposed to every good reform, too much 
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Blackwell Publishers. pg. 433-36; Shennan, The Parlement of Paris, 316-19 



37 Rationalism, Pluralism, and Freedom 

 

enslaved to forms, intolerant, bigoted, superstitious, jealous of the priest, and hostile to the 
philosopher.‖68    

Public opinion rallied so strongly to the parlementaire cause that when Louis XVI 
came to the throne in 1774 he restored the court, in an effort to distance himself from his 
predecessor.  Notwithstanding that move on his part and his shift toward tolerance of 
Jansenism, the parlement remained intransigently opposed to royal absolutism and insistent on 
constitutional forms.  This, of course, came to define Louis XVI‘s reign, as the parlements 
refused to submit to noble taxation or otherwise to allow fiscal rationalization on the basis of 
royal or ministerial edict, insisting that only the Estates-General could change such 
fundamental laws.  In 1788, he finally agreed to summon the Estates; neither the monarchy 
nor the parlements survived the events that followed. 
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