
 
Dear Colleagues,  
 
I am in the process of writing a book manuscript exploring how the Federal Constitution became 
a site of near unanimous public support in American life.  In the book, I argue that the 
dominance and substantive meaning of constitutional veneration is actually a relatively recent 
development—the product of a series of interconnected political struggles between the American 
emergence onto the global stage with the Spanish-American War and World War I and the 
fallout of student and civil rights protest in the 1970s.  This document includes the book’s table 
of contents, introduction, and a short excerpt from the beginning of chapter 1 (all to give a sense 
of the overall project) as well as chapter two (“Class Conflict and Constitutional 
Disillusionment”).  For those who have limited time, perhaps skim the introduction and the 
chapter 1 excerpt for an idea of the book’s narrative and basic arguments. You can then focus on 
chapter 2.  
 
All this material is still at a relatively early stage. The introduction in particular will eventually 
be fairly thoroughly rewritten, with changes to some of the substantive claims and portions of the 
current text going to the conclusion.  For now, it is here mostly as a placeholder to help me 
figure out the basic narrative and to provide structure as I write the historical chapters. All of this 
is to say that your comments and suggestions are very much welcome. Thank you for reading 
these pages and I look forward to our discussion.  
 
Sincerely,  
Aziz 
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Our Constitutive Story 
Introduction 
 
 
 
 

In recent years, perhaps the most common refrain about American political life is that it is 

marked by deep polarization.  Indeed, public discourse routinely describes the country as 

separated into red state and blue state camps, and as subject to far greater ideological extremism 

and far less ideological continuity than in decades past.  According to political commentators, 

since the 1970s such polarization has created a political landscape in which, on a host of key 

social, economic, and foreign policy issues, “overlap between the parties has all but 

disappeared,”1 with “ideological differences . . . probably greater now than at any time in the past 

half century.”2  Political scientists may debate the degree to which these divisions filter down 

into mass public opinion.3  But, particularly when describing the most informed and engaged 

members of the public, scholars broadly concur with this prevailing sentiment: for elected 

officials, financial contributors, and interest group activists, fracture and ideological division are 

indeed real phenomena.  

                                                 
1 Morris Fiorina with Samuel J. Abrams, Disconnect: The Breakdown of Representation in American Politics 
(Norman: University of Oklahoma Press, 2009), 7.  
2 Alan Abramowitz and Kyle Saunders, “Is Polarization a Myth?,”  in The Journal of Politics 70 (2008): 542-555 
(quotation on 542). 
3 For those like Morris Fiorina and Matthew Levendusky, despite the conventional wisdom mass public opinion 
remains essentially moderate, with most citizens holding a mixture of liberal and conservative views.  See Morris 
Fiorina and Matthew Levendusky, “Disconnected: The Political Class Versus the People,” in Red and Blue Nation?, 
vol. 1, ed. Pietro S. Nivola and David W. Brady (Washington, D.C.; Brookings Institution Press, 2006), 49-117; see 
also Fiorina with Abrams, Disconnect; Matthew Levendusky, The Partisan Sort: How Liberals Became Democrats 
and Conservatives Became Republicans (Chicago: University of Chicago Press, 2009);  Matthew Levendusky and 
Jeremy C. Pope, “Red States v. Blue States: Going Beyond the Mean,” in Public Opinion Quarterly 75 (2011): 227-
248.  By contrast, Alan Abramowitz and Kyle Saunders contends that polarization affects “a large segment of the 
public and the deepest divisions are found among the most interested, informed, and active members of the public.”  
Abramowitz and Saunders, “Is Polarization a Myth?,” 543; see also Alan Abramowitz, The Polarized Public?: Why 
American Government Is So Dysfunctional (New York: Pearson Education Inc., 2013).   
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 This fact of increased polarization has so gripped the American political imagination that 

it has almost entirely obscured another equally important development since the 1970s.  On at 

least one matter of profound importance—the legitimacy of our constitutional system—this same 

period has actually witnessed the entrenchment of near complete agreement among relevant 

political voices.  Today, there exists no meaningful and organized bloc that truly challenges our 

constitutional system’s legitimacy—no alliance that links engaged activists to social movement 

leaders and even to elected politicians.  Moreover, despite deep disagreement about particular 

textual interpretations, general acceptance of the Federal Constitution has become so ingrained 

that, not only does it pass unnoticed, but the very idea of organized dissent seems practically 

unthinkable.  Indeed, the pervasive sense that the Constitution not only is here to stay but also is 

at the heart of our national identity gets reinforced by ubiquitous displays of constitutional 

loyalty, ranging from a national holiday celebrating Constitution Day4 to bipartisan readings 

from the text to usher in new sessions of Congress5 to ritualistic references to its wisdom during 

presidential speeches and addresses.6  In many ways, Americans are living through the most 

sustained period of constitutional consensus in our collective history, in that relevant political 

                                                 
4 Congress formally established the holiday in 2005 against the backdrop of the Iraq War.  The move was 
spearheaded by Democratic Senator Robert Byrd from West Virginia who pressed through an amendment to an 
appropriations bill that made September 17th, the date of the text’s 1787 Convention signing in Philadelphia, a 
special day of commemoration.  The bill mandated that every educational institution “receiving Federal funds,” 
regardless of whether the institution was private or public, grade school or university level, “shall hold an 
educational program on the United States Constitution on September 17.”  Consolidated Appropriations Act, 2005, 
Pub. L. No. 108-447, div. J, tit. I, § 111(b), 118 Stat. 2809, 3344 (codified at 36 U.S.C. §106 (2006)).  Although he 
was a sharp Administration critic and opponent of the war, the Bush White House strongly backed the law.  In fact, 
for years, Bush had been issuing executive proclamations declaring the week of September 17th to be “Constitution 
Week.”  For more on political circumstance around the 2005 bill, see Jason Frank, Constitution Day (Sept. 2012) 
(unpublished manuscript, on file with author). 
5 This practice was started in 2011 by Republican members of the House of Representatives, with notable 
Democrats such as Nancy Pelosi participating.  Two years later, according to Bob Goodlatte, the Republican House 
Judiciary Chair, the desire to participate in the reading was so strong that they “ran out of Constitution before they 
ran out of readers.”  See “66 Minutes to Read the U.S. Constitution,” ABC News, Jan. 15, 2013, 
www.abcnews.go.com (accessed August 7, 2013). 
6 As just one illustration, the very first words of President Barack Obama’s second inaugural address, maintained 
that the inauguration itself should be viewed as a collective moment in which the country “bear[s] witness to the 
enduring strength of our Constitution.”  See Barack Obama, “Second Inaugural Address,” Jan. 21, 2013, transcript 
available at www.washingtonpost.com (accessed August 7, 2013). 
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actors in the U.S. now share the belief that political disagreement should take place within a 

framework of constitutional commitment. 

In this book, I attempt to make sense of the development of American constitutional 

consensus and the concomitant disappearance of politically organized opposition to the text.  In 

doing so, I raise a series of questions that have thus far been largely overlooked but that should 

be central to our conversation about the Constitution’s role in collective life.  How did our 

current consensus emerge?  To what degree did such acceptance depend on the active 

suppression of alternatives?  And what are the implications of this consensus and its history for 

contemporary political discourse and institutional possibilities?  In attempting to answer these 

questions, I highlight how the Constitution became wedded to a very specific account of national 

purpose—one grounded in universal equality—which a century ago existed only at the margins 

of American politics.  Indeed, the rise of modern constitutional veneration is ultimately a story of 

how the document became synonymous with a once highly embattled view of national identity 

and, through that process, effectively rose above meaningful political dissent.   

I. 

 What makes today’s constitutional consensus so notable is not simply its agreement on 

the essential justness of the text, but wide-ranging agreement on why the Constitution promotes a 

just political order.  Although the basic words of the Constitution have remained largely 

consistent since its 1787 framing, the meaning associated with these words has been a 

notoriously moving target.  Indeed, the vision of national purpose attached to the document—its 

relationship to what Rogers Smith has called our “ethically constitutive story” of 

“peoplehood”7—has changed dramatically over time and has been subject to intense political 

                                                 
7 Such a story is an account of identity and common purpose that provides individuals a framework for making sense 
of what it means to be a member of one’s political community.  For more generally on ideas of both peoplehood and 
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conflict for virtually all of American history.  Take for example the account commonplace in 

pre-Civil War America and most closely tied to antebellum politicians in the North.  For 

Massachusetts Senator Daniel Webster and others, the Constitution was a great sectional 

compromise between the North and the South, one that established a political union and created 

the possibility for a growing and vibrant national community.  Men like Webster saw the 

Constitution as, above all, a détente over the matter of slavery, strengthening neither side in 

particular.  And such compromise was ethically legitimate because it ensured the nation’s 

existence; it embodied the necessary political cost of promoting shared goals of prosperity and 

independence—goals vital to both the North and the South.8   

But if sectional compromise is what made the Constitution a just governing text to some 

in the mid-nineteenth century, that is hardly what makes it legitimate to a wide swath of today’s 

public, who would no doubt view a national ethos of compromise with slavery as intrinsically 

immoral.  When contemporary Americans across the political spectrum valorize the document, 

they are overwhelmingly valorizing a very different—indeed fundamentally opposed—story of 

peoplehood.  And the fact that citizens who disagree vehemently about so much else by and large 

have come to accept this story is noteworthy, even if it goes unacknowledged.  For most 

Americans today, the text—complete with its discursive traditions and institutional 

mechanisms—is above all the concrete embodiment of the Declaration of Independence’s 

commitment to equal liberty for all.  The document as it is now read highlights how American 

history has been a sustained effort to realize a set of creedal promises present even at the 

                                                                                                                                                             
constitutive stories see especially Rogers Smith, Stories of Peoplehood: The Politics and Moral of Political 
Membership (New York: Cambridge University Press, 2003).  As Ken Kersch remarks, “these stories are typically 
historical and interpretative: they are rooted in interpretations of the group’s (or nation’s) past and offer a shared 
understanding of the group’s mores, understood in light of where they have been and where they are going.”  Ken 
Kersch, “Constitutive Stories about the Common Law in Modern American Conservatism,” in NOMOS: American 
Conservatism, ed. Sanford Levinson (New York: New York University Press, forthcoming), 49.   
8 For a full articulation of this view, see Daniel Webster, “Exclusion of Slavery from the Territories,” in The Works 
of Daniel Webster, vol. 5, ed. Edward Everett (Boston: Little and Brown, 1851), 302-312. 
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founding—what one commentator calls the aspiration to create a society that vests sovereignty in 

“all of the people,” “regardless of race, color, creed, gender, language, or ethnicity,” while at the 

same time promoting a set of rights-respecting “political practices and values.”9   

This means that the Constitution has become more than simply a governing framework, 

akin to other good and bad governing frameworks that have organized legal and political life in 

various societies across the globe.  Instead the Constitution now stands for a universally 

egalitarian ethical project.  It may be the case that for most (if not all) of the national past these 

ideals have remained unfulfilled—as embodied especially by the history of slavery.  But 

nonetheless, according to this story, “the main trend” in American history has been “the gradual 

realization of the American creed.”10  For this reason, Americans cannot jettison their 1787 

Constitution, whatever its minor defects or inconveniences, in favor of a “temporary upgrade.”11  

To jettison the Constitution is to jettison the particular vision of national identity that gives the 

American experience its substantive value and thus makes Americans who they are.        

Whatever their ideological disagreements about policy and constitutional interpretation, 

today’s liberals and conservatives pledge their loyalty not merely to an abstract Constitution—a 

formal structure of decision-making—but to this constitutive narrative.  As Barack Obama 

famously declared in his 2008 campaign speech on race, the 1787 Constitutional Convention 

launched the nation on an “improbable experiment in democracy.”  Although the newly 

independent colonies may have been riddled with injustices, “the answer to the slavery question” 

and to questions of inequality generally “was already embedded within our Constitution—a 

Constitution that had at is very core the ideal of equal citizenship under the law; a Constitution 

                                                 
9 See Michael Ignatieff, Blood and Belonging: Journeys into the New Nationalism (New York: Farrar, Straus and 
Giroux, 1993), 6. 
10 See Gunner Myrdal, An American Dilemma: The Negro Problem and Modern Democracy, vol. 2 (New York: 
Harper and Bros., 1944), 1021. 
11 Laurence Tribe, “America’s Constitutional Narrative,” Daedalus 141 (2012): 18-42 (quotation on 20). 
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that promised its people liberty, and justice, and a union that could be and should be perfected 

over time.”  In fact, according to Obama, the symbolic and institutional power of the 

Constitution underscores why it is a “profound mistake” to fixate too exclusively on the history 

of oppression and to believe that the country is “still irrevocably bound to a tragic past,” since 

the whole arc of American experience points to the steady completion of its founding promise.12  

In the words of George W. Bush, “the American story” is a “story of a flawed and fallible 

people, united across the generations by grand and enduring ideals.  The grandest of these ideals 

is an unfolding American promise that everyone belongs, that everyone deserves a chance, that 

no insignificant person was ever born.”13   

 In fact, the power of such constitutional consensus can best be illustrated by looking at 

some of its contemporary dissenters.  In recent years, particularly in the wake of the financial 

crisis and seemingly endless gridlock in Washington, the number of academics arguing that the 

Federal Constitution is inadequate to meet current political needs has grown substantially.  

Various books have declared the United States to be a “frozen republic,” or a “republic, lost” and 

have called for “constitutional disobedience” and even a second constitutional convention.14  The 

pages of the New Yorker discuss academic worries about whether the Constitution is “broken.”15  

But critically, such individual dissenters do not articulate the position of any politically relevant 

constituency; they neither carry with them real social power nor can they claim to represent 

                                                 
12 Barack Obama, “A More Perfect Union,” Wall Street Journal, March 18, 2008, blogs.wsj.com (accessed August 
18, 2014).    
13 George W. Bush, “First Inaugural Address, January 20, 2001,” find proper citation. 
14 For examples see Daniel Lazare, The Frozen Republic: How the Constitution is Paralyzing Democracy (New 
York: Harcourt Brace & Co., 1996); Lawrence Lessig, Republic, Lost: How Money Corrupts Congress—And a Plan 
to Stop It (New York: Twelve, 2011); Louis Michael Seidman, On Constitutional Disobedience (New York: Oxford 
University Press, 2012); Robert Dahl, How Democratic is the American Constitution? (New Haven, Conn.: Yale 
University Press, 2001); Sanford Levinson, Our Undemocratic Constitution: Where the Constitution Goes Wrong 
(and How We the People Can Correct It) (New York: Oxford University Press, 2006).   
15 See Jeffrey Toobin, “Our Broken Constitution,” The New Yorker, December 9, 2013, www.newyorker.com 
(accessed August 20, 2014). 
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broader mobilized bases.  If anything, one of the more remarkable features of the recent 

economic downturn as compared to earlier periods of crisis has been the general absence of full-

throated constitutional opposition, even among Tea Party activists on the right and Occupy Wall 

Street protesters on the left.  And indeed, a large part of why contemporary scholarly critique of 

the Constitution is more or less a political nonstarter is because of an essential divide between 

how academic skeptics talk about the text and how politicians and organized publics conceive of 

it.  For scholarly dissidents, the text is largely a decision-making process, a legal infrastructure 

shaping the contours of legislative, judicial, and executive authority—and doing so rather poorly 

for twenty-first century goals.  But, as repeatedly invoked by activists and elected officials in 

public debate, the Constitution, whatever its flaws, is above all the “beating heart”16 of our 

national project; it is a central symbolic and institutional expression of a shared commitment to 

equal liberty.   

Therefore, to speak of contemporary American life as marked by constitutional consensus 

is simply to highlight the pervasiveness of this constitutive story and its core components.  In this 

book, I characterize these core components as involving three intertwined claims:  First, the 

Constitution establishes a legitimate system for political and legal practice and produces 

basically just outcomes.  Second, this legitimacy is inherently tied up with how the Constitution 

from the founding has given concrete reality to an unfolding national project of equal liberty for 

all.  And finally, as a consequence, to believe in this national project necessarily also means 

believing in the basic goodness of the 1787 Constitution.  As the lawyer and scholar Laurence 

Tribe writes, “‘We the People’ cannot simply bracket our Constitution . . . for that very notion 

presupposes a ‘we’ that exists outside the Constitution’s frame.”17  In other words, national 

                                                 
16 Tribe, “America’s Constitutional Narrative,” 23. 
17 Ibid. 
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identity and the Federal Constitution are locked together precisely because the text’s writing and 

ratification are the constituent acts of a distinctive American story of peoplehood.   

II. 

Today, this narrative of American identity and constitutional meaning is so deeply 

embedded as to go practically without saying.  And yet, as hinted at in the mention of antebellum 

views above, it has hardly been with us for all of national history.  In fact, our current 

constitutive account is far removed from what most citizens would have taken for granted as 

recently as a hundred years ago.  At the beginning of the twentieth century, only a very small 

number of Americans would have recognized their own country in a story about the founding 

promise of equal liberty for all, let alone been willing defend this particular narrative.  Although 

it had its supporters among some Radical Republicans and Africans Americans (especially urban 

and middle class black constituencies), this vision did not reflect how the overwhelming majority 

of white citizens understood their collective project and its relationship to the Constitution.  And 

especially with the collapse of post-Civil War Reconstruction, such a universally egalitarian 

reading of national identity more or less receded from mainstream political discourse.   

Instead, the Constitution was far more commonly interpreted to be the governing 

framework of a white republic.  Under President Theodore Roosevelt’s formulation, the country 

above all was part of a joint ethical project shared among Britain’s various colonies of 

settlement.  These colonies—especially South Africa, Australia, New Zealand, and Canada, with 

the United States at the forefront—embodied the ascendancy of “English speaking peoples over 

the world’s waste spaces.”  For Roosevelt, such ascendancy brought with it the spread of 

civilization across the globe and “ha[d] been not only the most striking feature in the world’s 
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history, but also the event of all the others most far-reaching in its effect and importance.”18  

Indeed, in 1907, following Japan’s stunning victory over Russia, Roosevelt sent the American 

fleet to Australia and New Zealand as a show of solidarity in the face of non-white political 

assertiveness and potential threat.  He told his Secretary of the Navy that the fleet’s presence 

there was meant to emphasize how “those colonies,” much like the United States, “are white 

man’s country.”19 

In a prior book, The Two Faces of American Freedom, I examined how for most of the 

collective past, the bulk of Americans would have agreed with Roosevelt’s characterization of 

their nation.  They presumed that legal and political institutions were meant to do two things 

simultaneously.  First, they were supposed to provide racially-defined insiders with the 

emancipatory conditions of self-government and economic independence.  And second, to 

support this overarching project, these institutions were designed to extract much-needed land 

and labor from native and non-settler groups, in the latter case particularly African slaves and 

their descendants.20  In that book, I referred to this structuring framework as one of “settler 

empire.”  And if the term itself would not have been familiar to early twentieth century 

Americans, the basic ethical vision and political objectives certainly would have.  Indeed, such a 

story of peoplehood was far more potent within white public discourse than today’s 

universalistic readings of the founding and subsequent national development.   

Moreover, the problem for the Constitution a century ago was the sense among increasing 

numbers of white Americans that the text had proven ill-suited for achieving this alternative 

                                                 
18 See Theodore Roosevelt, The Winning of the West: An Account of the Exploration and Settlement of Our Country 
from the Alleghenies to the Pacific, vol. 1, (New York: G.P. Putnam’s Sons, 1889), 1. 
19 Quoted in Marilyn Lake and Henry Reynolds, Drawing the Global Colour Line: White Men’s Countries and the 
International Challenge of Racial Equality (New York: Cambridge University Press, 2008), 197. 
20 See Aziz Rana, The Two Faces of American Freedom (Cambridge, Mass.: Harvard University Press, 2010), 
especially 12-14, for a fuller account of American settler empire—its ideologies and constitutional practices. 
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national project.  While the majority of citizens refrained from embracing arguments about actual 

constitutional rupture and overthrow, in the years between the Civil War and World War I the 

general tenor of public discourse was that of growing disappointment with the text rather than 

fealty and veneration.  From Socialists to Progressive reformers, Populist judges, labor 

movement activists, and even bitter white Southern sectionalists, questions about the capacity of 

the 1787 document to generate social peace let alone justice spanned the political landscape.  In 

this climate, outright calls for an entirely new constitutional order were hardly unusual, with 

organized political blocs (especially on the labor left) defending wholesale constitutional 

revision.  In effect, none of the three components of today’s consensus narrative would have 

been immune from significant popular opposition—from faith that the 1787 structure could 

produce just outcomes to universalistic notions of collective identity to assumptions about the 

inherent link between patriotism and constitutional loyalty.  Individuals living in the year 1900 

would have been far more likely to imagine a future in which a new Constitution replaced the 

old, rather than to conceive of a late twentieth century where the original document enjoyed 

widespread reverence—but now, surprisingly, as the textual foundation and symbolic core for a 

multi-racial polity.    

III. 

If our constitutional consensus is a relatively recent development, how did it emerge and 

what are its implications for contemporary American life?  To the extent that scholars have 

attempted to reconstruct the rise of an American civic creed intertwined with constitutional 

reverence, the emphasis has generally been on two defining moments: President Abraham 

Lincoln’s 1863 Gettysburg Address and the Supreme Court’s 1954 decision in Brown v. Board 

of Education.  For historian Garry Wills, Lincoln’s Gettysburg speech, with its focus on reading 
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American identity and institutions through universalistic language in the Declaration of 

Independence, “changed the way people thought about the Constitution.”  It launched the 

country on an inclusive project and, “[b]ecause of it, we live in a different America.”21  And if 

Gettysburg should be conceived of as the key moment of entrenchment, ultimate legal and 

political victory came with Brown’s repudiation under the Fourteenth Amendment of the 

doctrine of separate but equal.  By treating legal segregation as incompatible with national 

values, the Court in the 1950s fundamentally intertwined the Constitution with an ethos of equal 

liberty, consolidating both in the process. 

 Although Gettysburg and Brown each will be key events in the historical account that 

follows, my argument is critically distinct.  It highlights how for the half century after 

Gettysburg, Lincoln’s arguments faced systematic pushback in ways that made its eventual 

triumph hardly inevitable.  Moreover, well past the 1950s our constitutional consensus still faced 

extensive and organized political dissent—and not only from white supremacy in the South.  The 

failure of legal desegregation to address deep-rooted socio-economic hierarchies, alongside the 

war in Vietnam, left many black activists, as well as their allies within student and Native 

American protest movements, increasingly discontented with creedal stories of founding and 

national purpose.  For those that gravitated to the idea of black power, the American experience 

was not a story of steady progress toward an inclusive ideal embedded in the Constitution.  

Rather, the country from its founding had been an enterprise in colonialism and a continuation of 

European projects of empire.  According to black radicals, the growing narrative of national 

identity—with the Constitution at its center—concealed these essential, perhaps irredeemable 

                                                 
21 See Garry Wills, Lincoln at Gettysburg: The Words that Remade America (New York: Simon & Schuster, 1992), 
146, 147. 
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facts, about American origins and practices.  And as a consequence it was just as liable to 

preserve destructive hierarchies as to reform them.  

   This persistence of constitutional skepticism was perhaps most vividly captured by the 

Black Panther sponsored “Revolutionary People’s Constitutional Convention.”  In a mass act of 

constitutional rejectionism, the Panthers chose to mark the anniversary of the document by 

descending on Philadelphia in September 1970 to stage a large-scale counter-convention, 

bringing together members of those communities they saw as written out of the 1787 process.  

Estimates of the number of delegates and participants ranged from 12,000 to 15,000 people, with 

5,000 to 6,000 attending the plenary sessions at Temple University as well as Huey Newton’s 

opening speech; thousands more stood outside the doors but could not get seats.  As one 

participant recalled later, delegates to the Convention came “from an array of organizations” 

besides the Panthers, “the American Indian Movement, the Brown Berets, the Young Lords, I 

wor Keun (an Asian-American group), Students for a Democratic Society . . . , the newly formed 

Gay Liberation Front, and many feminist groups.” 22  

Indeed, the fragility of our current story of national identity and constitutional meaning 

well into the 1970s suggests an alternative historical arc than the more familiar one of 

Gettysburg to Brown.  I argue that permanent political momentum behind universalistic readings 

of the Constitution and collective life only gathered steam with the emergence of the country 

onto the global stage in the first half of the twentieth, beginning especially with the occupation of 

the Philippines and with the security politics around World War I.  Against the backdrop of a 

                                                 
22 See George Katsiaficas, “Organization and Movement: The Case of the Black Panther Party and the 
Revolutionary People’s Constitutional Convention of 1970,” in Liberation, Imagination, and the Black Panther 
Party, eds. Kathleen Cleaver and George Katsiaficas (New York: Routledge, 2001), 141-155, especially 141, 146.  
According to another participant, various 1960s era activists and celebrities mingled with the crowd and took part in 
plenary sessions, including Abbie Hoffman, Jerry Rubin, Tom Hayden, and William Kunstler and Muhammad Ali 
himself.  Ibid., 146. 
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closing frontier and increased non-white political assertiveness internationally, many American 

elites—even those like President Woodrow Wilson who defended segregation and racial 

subordination in the South—began to reclaim Lincolnian arguments in articulating the American 

mission abroad.  Such a national project separated European imperialism on the one hand from 

American global influence on the other, with the latter depicted as benign tutelage fundamentally 

in keeping with the basic interests of non-white peoples.  

Moreover, in the lead up to World War I, pro-war business groups, politicians, and legal 

elites systematically promoted this linkage between American power and an increasingly 

universalistic national discourse through a programmatic state and civic effort to raise the status 

of the Constitution.  The effort was unlike any in American history and included educational 

campaigns to develop deference toward government institutions, laws that emphasized cultural 

assimilation and “Americanism,” and, finally, the application of a new national security 

apparatus to root out those deemed enemies of the Constitution.  Especially on the political right, 

this sustained campaign helped to generate an emerging mass base for constitution veneration.  

This base took as given the idea that patriotism required constitutional loyalty.  And in the 

decades following the war, the campaign also helped to promote broader assumptions about the 

legitimacy of American power abroad, not to mention the validity of existing political, economic, 

and legal arrangements at home.      

  Still, it should be noted that despite the rise of a new mass politics of veneration, well 

into the 1930s the Constitution continued to face significant popular discontent in labor, 

reformist, and working class constituencies. Especially during times of depression and hardship, 

the document was often treated with real suspicion as simply preserving the property interests 

and economic privileges of the few.  This pervasive Progressive-era judgment—hardened in the 
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context of industrial and class conflict—only began to collapse with the New Deal’s victory over 

Supreme Court intransigence, and especially with U.S. entry into World War II.  In justifying 

American involvement, New Dealers focused on the perceived cultural and political differences 

between the United States and the country’s collectivist or totalitarian foes.  In particular, 

policymakers rallied around the claim that the United States had been defined from the founding 

by neither race nor religion, but rather by a creedal faith in fundamental rights, the rule of law, 

and basic equality—Enlightenment principles that they argued made the country the first truly 

universal nation.  As concrete proof of these inherent commitments and thus of the war effort’s 

moral rectitude, these New Dealers turned to the specific language of the Constitution, 

rediscovering the document’s Bill of Rights and to a lesser extent the Fourteenth Amendment’s 

Equal Protection Clause.  In the process, such voices very consciously deemphasized their 

doubts about constitutional legitimacy and instead embraced an account of American identity 

that placed constitutional fidelity at the forefront.   

And in the years after the Second World War, such liberal identification with the 

Constitution became ever more widespread. The decision in Brown v. Board of Education, 

combined with political aversion to the excesses of McCarthyism, led many Cold War-era 

liberals to see the document as doing more than simply facilitating much-needed racial and 

economic reform.  According to growing numbers of commentators, academics, and politicians, 

it also promoted a civic culture that valued moderation and reasoned debate and thus charted a 

path between fascist and communist extremism.  The result was a remarkable shift in the politics 

of American constitutionalism.  In the matter of a generation, the Constitution, which had faced 

extensive center-left skepticism in the 1930s, now become an affirmative site of patriotic 
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attachment even for mainstream liberal constituencies—constituencies that were key inheritors 

of the New Deal itself.  

Still, the post-Brown period remained subject to pockets of significant disaffection with 

both the Constitution and the related creedal story of American peoplehood.  The final 

consolidation of constitutional consensus only took place in the late 1970s and early 1980s.  

When civil rights and student activism finally collapsed, this collapse generated an extensive 

conversation for the next decade among left-leaning intellectuals and political actors about the 

causes of perceived defeat.  On the one hand, the preceding period had seen the vindication of 

formal legal equality as a constitutional principle, but it had also produced far more constrained 

substantive results than many reformers had hoped.  Perhaps the dominant reason was massive 

white backlash, especially in the North, against policies aimed at addressing structural economic 

and educational grievances.  In attempting to explain such backlash, many reformers, including 

those that had been part of the student movement, came to emphasize the perceived destructive 

effects of black militancy—not to mention the white radical embrace of it.  In debates about what 

went wrong, this militancy—with its invocations of revolutionary rupture and constitutional re-

founding—was seen as undermining the possibility of mass cross-racial solidarity.   

Thus, not only did anti-constitutional views become associated with radical extremism, 

politicians and commentators increasingly distinguished the “bad” 1960s of left disintegration 

and violent excess from the “good” 1960s of the civil rights movement, constitutional 

veneration, and faith in a redemptive national project.  What remained of left-wing politics, not 

to mention more moderate reform voices, took as the lesson of the era the axiomatic view that 

universalistic national rhetoric and connected constitutional traditions were prerequisites for 

political relevancy.  The result today is an historical memory across the spectrum that not only 
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takes as given a shared creedal story of national identity, but also links constitutional skepticism 

with fractiousness and failure while associating constitutional veneration with American 

promise.   

  Two points about this historical account of the rise and eventual consolidation of 

constitutional consensus are worth highlighting up front.  To begin with, American constitutional 

scholars tend to explain change and development by focusing more or less exclusively on 

internal domestic factors.23  I argue instead that we cannot understand the transformations in 

constitutional meaning and the constitutive narrative without appreciating the fundamental 

interconnections between foreign and domestic relations.  In particular, the rise of constitutional 

consensus is ultimately a story about how efforts to project American power abroad became 

bound up with the construction at home of a particular national identity, with both the foreign 

and domestic elements reinforcing one another over time.   

Second, while in many ways the rise of our prevailing approach can and should be read in 

triumphal terms, the historical arc also speaks to the potential costs of today’s consensus.  Our 

constitutive story of the country and the Constitution as universally egalitarian has made reviving 

the world of Teddy Roosevelt—one defined by explicit white supremacy and organized through 

formal legal inequality and systematic racial violence on the plantation and on the frontier—

more or less inconceivable.  Indeed, this American past can feel so utterly foreign as to strike 

present-day citizens as essentially “un-American.”  But at the same time, it is worth noting that 

historical opposition to today’s account of constitutional meaning and national identity came not 

only from those defending racial hierarchy; it also came from political constituencies contesting 

on behalf of marginalized groups.  These constituencies worried that practices of constitutional 

                                                 
23 An important and notable exception is Mary Dudziak’s seminal book, Cold War Civil Rights: Race and the Image 
of American Democracy (Princeton, N.J.: Princeton University Press, 2001), which emphasizes the role of Cold War 
politics in pushing elite legal and political opinion to confront racial segregation in the South.   
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reverence, as well as assumptions that the country’s identity was intrinsically (if incompletely) 

free and equal, systematically deemphasized the real and continuing forms of subordination that 

defined their own experiences.  As the remainder of this introduction explores, one way to think 

about potential costs is by comparing institutional developments in the United States to those in 

other British colonies—colonies that, a century ago, so many Americans believed were part of a 

shared constellation of white men’s countries.24    

IV. 

Since the 1970s the United States has in key respects followed a different political 

trajectory than some of its settler siblings from within the British Empire.  To varying extents, 

white elites in these other polities—in part because of the context of independence projects 

throughout the Global South—have been forced to confront their own colonial legacies of 

settlement and racial control.  One can see this most explicitly with political transitions in South 

Africa and New Zealand, where despite all the attendant weaknesses and failures there has been 

a conscious effort to reconstitute the ideological and social grounds of the nation-state itself.    

In South Africa, for instance, the country has attempted to formalize a basic break with 

its Apartheid past, through efforts ranging from the writing of a new constitution and the raising 

of a new flag to establishing a truth and reconciliation commission (so as to detail Apartheid-era 

crimes) to the passage of land restitution laws.25  If anything, the politics in South Africa since 

then has focused significantly on whether or not these efforts have gone far enough in 

repudiating the earlier period and in re-founding the polity on fully anti-colonial terms.  In fact, 

the failure of post-Apartheid governments either in the 1990s or more recently to press for 

                                                 
24 See generally Lake and Reynolds, Drawing the Global Colour Line, for more on international solidarity and 
shared racial consciousness among citizens of these “white men’s countries.” 
25 See generally Makau wa Matua, “Hope and Despair for a New South Africa: The Limits of Rights Discourse,” 
Harvard Human Rights Journal, vol. 10 (1997): 63-114; Gary Jeffrey Jacobsohn, Constitutional Identity 
(Cambridge, Mass.: Harvard University Press, 2010), 117-125.   
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systematic resource redistribution—in a country marked by massive land-owning and wealth 

disparities between white and blacks—continues to roil political life.26    

As for New Zealand, recent decades have seen a basic effort to inscribe within the 

constitutional order respect for concurrent indigenous sovereignty and self-determination on 

territory shared by English descendants and Māori people.  This has taken place through the 

recovery of the 1840 Treaty of Waitangi between the Crown and indigenous groups, which 

established a British Governor for the territory in return for respecting Māori authority over their 

own affairs as well as ownership of the land and natural resources.  Although ignored for over a 

century, under recent parliamentary legislation passed in 1975 and amended in 1985, all national 

laws must be made consistent with the Treaty.  Indeed, if the Māori believe that their rights have 

been prejudicially affected by government action—action going all the way back to 1840—the 

community has the ability to seek material restitution before a claims tribunal.27   

Not unlike their non-white neighbors in Asia and Africa, these settler outposts have 

seriously debated or pursued practices commonly associated with decolonization—the transfer of 

economic and political power from imperial elites to historically subordinated populations.  As 

suggested above, these practices can include but are not limited to truth commissions and legal 

prosecutions, monetary and land-based reparations, massive resource redistribution, the 

constitutionalization of meaningful indigenous sovereignty, and even symbolic and institutional 

changes (from renaming localities and landmarks to creating new flags and writing new 

constitutions).  Although American history shares common features of land expropriation and 

exploited labor with these other societies, African Americans and American Indians in particular 

                                                 
26 For a relatively pessimistic account of the limited changes in everyday black socio-economic experiences since 
the end of Apartheid as well as the continuing political debate over the appropriate terms of transition, see generally 
the edited volume “After the Thrill is Gone: A Decade of Post-Apartheid South Africa,” South Atlantic Quarterly,  
vol. 103 (2004).   
27 See generally Claudia Orange, The Treaty of Waitangi (Wellington: Allen & Urwin, 1987). 
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have yet to impose within the United States anything approaching an equivalent and conscious 

moment of national accounting.  Despite the dramatic shift in collective ethos and legal practice, 

in recent decades there have been few symbolic or institutional ruptures, and none of the above 

policies most associated with decolonization efforts have been seriously pursued, let alone 

implemented.  In fact, and perhaps most telling, describing the United States as part of an 

imperial family of British settler societies in the non-white world—an idea that would have been 

self-evident to most white Americans in Teddy Roosevelt’s time—would be deeply jarring in 

mainstream public discussion today.  

Although certainly not the only explanation, I believe that a significant reason for this 

comparative disjuncture has to do with the terms of the prevailing constitutional consensus and 

the process by which it was established.  According to our current constitutive story, to the extent 

that the United States bears any meaningful relationship to European histories of empire, it is not 

as a sustained experiment in colonization akin to South Africa or New Zealand.  Rather, when 

Americans now think of the relationship between national identity and European empire—if they 

do at all—they overwhelmingly present the country as anti-imperial from its birth, conceived 

through its constitutional founding as an assault on an entire “system of social hierarchy.”28  

Indeed, the American revolt against Britain means that, if anything, it was the very first post-

colonial society and, for many citizens, this fact is part of what makes the country so exceptional.  

In the words of scholar Seymour Martin Lipset, “The United States is exceptional in . . .  being 

‘the first new nation,’ the first colony, other than Iceland, to become independent.”29   

                                                 
28 See Jack Balkin, Constitutional Redemption: Political Faith in an Unjust World (Cambridge, Mass.: Harvard 
University Press, 2011), 21. 
29 See Seymour Martin Lipset, American Exceptionalism: A Double-Edged Sword 18 (New York: W.W. Norton and 
Co., 1996), 18. 



21 
 

Under our dominant national narrative, the American experience—whatever the problems 

of inequality—has more in common with the independence efforts of indigenous communities in 

Asia and Africa than it does with their imperial opponents.  In effect, the majority of Americans 

have adopted what one could call a postcolonial sense of nationhood.  This sense is grounded in 

the obvious fact that the Revolutionary founding was indeed an anti-imperial break from 

England.  However, it ignores the equally central fact that American independence did not mean 

the end of colonization.  Rather, it explicitly empowered local settler populations and thus 

spurred a new phase of both expansion and political control over outsider groups.30  As a 

consequence, the embrace of a postcolonial identity today occurs even though the country has 

never gone through an actual process of systematic decolonization to address its own locally-

directed history of empire.  This lacuna distinguishes American practices from those in newly 

freed Asian and African countries or from the actions haltingly initiated in South Africa and New 

Zealand—the latter two with their own similar double histories of British and then settler-led 

expropriation.  And above all, part of the power of our constitutive narrative is to insist that there 

is no basic need for such social reconstitution, because the inherent meaning of the national 

project is—and always has been—the steady fulfillment of universalistic ideals.    

V. 

In effect, the consolidation of constitutional consensus and today’s story of peoplehood 

has facilitated a very particular politics of historical memory, which shapes how concrete policy 

ideas are imagined and perceived.  Americans are certainly painfully aware of a past marked by 

both native dispossession and African slavery, among other political sins.  But by and large 

political actors and engaged publics integrate these features of the collective experience into a 

                                                 
30 For more on the complexities of thinking of post-Revolutionary America in “postcolonial” terms, see the 
discussion of early American constitutional formation in Chapter 2 (“Citizens and Subjects in Postcolonial 
America”) of Rana, Two Faces of American Freedom, 99-175. 
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narrative about national identity in which the country is understood to be the world’s 

quintessentially inclusive nation, with the project of equal liberty as its intrinsic truth.  As Obama 

suggested in his 2008 speech on race, to focus too intently on the histories of expropriation and 

racial violence is to mistake as essential those unfortunate elements of the American arc that 

instead should be viewed as aberrational.   

In a deep sense, the question of how a specific reading of national identity and 

constitutional veneration became dominant in American life is therefore a question about 

memory.  How does a community reconstruct the meaning of its own past to such an extent that 

defining historical attributes no longer resonate with collective self-perceptions?  How has this 

reconstruction impacted political possibilities along the way, and what are its long-term 

implications?  The forging of our constitutive story, with constitutional fidelity at its heart, is 

perhaps the great American political achievement of the twentieth century and continues to serve 

as a powerful impetus for reform and improvement.  Yet it also speaks to paths not taken, in the 

context of race and colonialism but also, as the book will examine, with respect to issues of 

gender and class hierarchy.  In this way, the triumph of constitutional consensus cannot be 

extricated from its own political ambiguities.  These ambiguities bind together an American 

experience of both hope and tragedy.  They also remind us that what matters is not simply 

whether change comes but under what terms and in whose name.
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The Lincolnian Constitution and Its Discontents 
Chapter 1 

 
 

 
 

Today’s consensus narrative about the relationship between the Constitution and national 

ethos is so entrenched that, in the words of Laurence Tribe, the text and its symbolic meaning 

seems to Americans like “the night sky”—a timeless feature of our collective past and the closest 

political fact we have to a natural one.  Yet, a century ago, all the basic elements of our dominant 

and reverential discourse about the Constitution would have been politically embattled to say the 

least.  In this and the following chapter, I revisit ideas about national and constitutional identity 

that circulated in American public life in the years prior to the rise of our governing story of 

peoplehood.  In returning to an America before constitutional consensus, I highlight the basic if 

underappreciated fact of extensive disagreement over the ethical meaning and essential 

legitimacy of the 1787 Constitution.  This disagreement reflected a real sense of ideological 

unraveling that marked American politics in the years before World War I.   

In taking for granted that the United States was what I have called a white settler empire, 

most Americans saw the guiding purpose of the national project as making widely available to 

insiders the enjoyment of a vision of freedom involving participatory political structures and 

broad access to land and property.  But by the turn of the twentieth century such goals seemed 

increasingly impossible to achieve.  The closing of the frontier meant that there were no new 

native lands to claim and thus soon no new property to divide among white citizens.  At the same 

time, the rise of industrialization and corporate consolidation created a dramatically altered 

economic landscape—one that regimented work life and heightened class inequalities and, in the 

process, threatened key notions of self-government and economic independence.  Moreover, 
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while most white Americans reaffirmed racially restrictive accounts of membership, the 

country’s growing heterogeneity—the effect of slavery’s demise and large-scale immigration 

from Southern and Eastern Europe, not to mention parts of Asia—appeared irreversible and 

would have to be reckoned with in some way.  In effect, the very parameters of what historically 

had defined American identity and shaped American values appeared under significant strain.  

And, in this context of unraveling, it hardly seemed given that the Constitution—the product of a 

different world altogether—would weather the inevitable transformations underway, either as a 

governing political structure or as a unifying national symbol.   

I. 

This chapter focuses in particular on the conflicts during the period around universalistic 

and racially egalitarian readings of the Constitution and national promise, which came to be most 

associated with President Abraham Lincoln and which are central to today’s consensus narrative.  

Such ideas began to enjoy prominence during and after the Civil War but faced a virulent and 

decisive pushback from whites in both the North and the South by the closing of the century.  

Less appreciated now, Lincolnian claims about constitutional meaning also faced significant 

resistance from some black and Radical Reconstruction constituencies, who viewed the 

preservation of existing constitutional structures and symbols as in basic tension with the goal of 

African American freedom.  Therefore, in considering the embattled status of Lincolnian 

arguments a century ago, this chapter stresses not only the hold that white supremacy maintained 

over mainstream American thinking.  It emphasizes as well the real vitality of dissenting, 

egalitarian political strands—strands that doubted whether black freedom could ever be achieved 

without reconstituting American society root and branch.  Although the eventual collapse of 

Reconstruction in the face of Southern intransigence is relatively familiar in the legal and 
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historical scholarship, much less attention has been paid to racially egalitarian suspicions about 

the compatibility of full emancipation and constitutional fidelity.  Thus, one goal of this chapter 

is to highlight the strengths and weaknesses of both Lincolnian arguments and their radical 

egalitarian critics.  This historical discussion lays the foundations for thinking through the long-

term consequences of reform choices made during and after the Civil War. 

 In beginning to tease out these consequences, this chapter explores how the period 

helped to embed a basic dynamic between two different approaches to American reform, which I 

refer to as redemptive and revolutionary.  At present only the redemptive approach remains as a 

viable perspective.  For Americans today, a corollary of prevailing judgments about the link 

between the Constitution and national identity is widespread acceptance across the political 

spectrum of how one speaks on behalf of social reform.  As suggested in the previous chapter, 

our governing reading of the Declaration and the Constitution implies that—precisely because 

the country was grounded initially on a principle of free and equal citizenship—the central 

method of “mobilizing Americans as political agents” is, as Richard Rorty has written, to  “share 

in a national hope” of creedal fulfillment.1  What makes such a narrative of emancipation 

fundamentally redemptive is that the goal, in Jack Balkin’s words, is “to free ourselves from sins 

and inadequacies in the past, and hold ourselves ever more true to those best parts that have 

always been with us.”2  This vision has two key qualities.  It rejects the need for a fundamental 

institutional or symbolic break, since any move toward greater liberty is already a part of—rather 

than a correction to—the national historical arc.  And it tends to imagine reform projects as 

struggles for increased civic inclusion, and as the incorporation of more and more Americans 

                                                 
1 Richard Rorty, Achieving Our Country: Leftist Thought in Twentieth-Century America (Cambridge, Mass.: 
Harvard University Press, 1998), 8.   
2 Jack Balkin, Constitutional Redemption: Political Faith in an Unjust World (Cambridge, Mass.: Harvard 
University Press, 2011), 27. 
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into an essentially, if incompletely, just polity.  This means that, rather than replacing the 

architecture and goals of American society, the purpose of redemptive reform is usually to make 

those existing goals more broadly accessible. 

By contrast, especially during and after the Civil War, an alternative reform sensibility 

gained increasing strength.   In particular, some union soldiers, Radical Republicans, and rural 

African Americans viewed emancipation in competing terms.  For them, slavery highlighted an 

intrinsic and irredeemable truth about collective life—namely, the extent to which economic and 

political institutions had been organized from the constitutional founding on principles of 

subordination.  Similarly, segments within the growing labor movement later argued that class 

hierarchies generated by the emerging industrial economy were not a perversion but rather an 

outgrowth of those initial values.  For both sets of reformers, efforts to embed equal and effective 

freedom could not, at the end of the day, be achieved without a revolutionary re-founding, 

especially through institutional and symbolic rupture.  

Moreover, the difference between redemptive and revolutionary orientations was not only 

that of rhetoric and political strategy.  These orientations tended to coincide with distinct 

substantive agendas.  In particular, revolutionary reformers generally viewed American society 

as marked by irreconcilable conflicts between empowered and oppressed groups.  They thus saw 

formal legal guarantees and civic inclusion as fundamentally inadequate so long as the 

beneficiaries of past injustice continued to wield political and economic authority.  

Revolutionary reformers therefore linked arguments about re-founding to calls for systematic 

material restitution, for instance in the form of property confiscation, massive wealth transfers, 

and political trials.  Barring such changes, they considered any aspirational identification with 

the nation and its institutions to be a mode of political blindness.  These reformers argued that 
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marginalized individuals owed their basic allegiance first and foremost to the subordinated 

groups of which they were members, rather than to a suspect ideal of a coherent, harmonious 

national community.   

Of course it should be noted that these approaches were not inherently opposed.  As we 

will see, at times the boundary separating the two blurred beyond recognition.  Individuals 

swayed between each approach, employing redemptive or revolutionary language depending on 

the audience or on political calculations.  But these analytical frameworks nonetheless capture 

distinct sensibilities and contrary orientations to national identity and collective institutions.  In 

this way, we can think of redemption and revolution as reform paradigms or ideal types, with 

their own basic characteristics and thus tendencies for political practice.  And if the revolutionary 

orientation has more or less been lost to history, this disappearance is due in large measure to its 

systematic displacement over the course of the twentieth century by redemptive reform politics, 

often framed around constitutional fidelity.  An important dimension of this book will be to make 

sense of the meaning of this disappearance.  It is certainly the case that the redemptive approach 

has brought with it significant achievements, and therefore its very success as a narrative of 

emancipation has undermined the continuing power of a revolutionary and irruptive outlook.  

But this is not the whole story.  The decline of revolutionary reform sensibilities has also entailed 

the decline of a broader political climate open in fundamental ways to rethinking social relations; 

it has had a deeply preservative consequence.       

Thus, returning to Civil War and Reconstruction-era debates allows us to appreciate not 

only the transformative achievements of the redemptive frame, but also its potential limitations.  

Today’s dominant view of the Constitution and national identity as universally egalitarian has 

constitutively and permanently shifted the terrain of political life and possibility.  But these 
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changes have often occurred on terms that reject the actual diagnoses and demands articulated by 

marginalized groups, such as the necessity for material restitution and extensive redistributive 

policies.  This great paradox of American reform has its roots in nineteenth century political 

struggles, which at first glance can appear so distant from the contemporary world.   

 

*         *         * 

[I am only giving you the beginning of the first chapter as I would particularly like feedback on 

the second.  But I hope that this gives you a sense of the basic arguments of chapter 1 in case this 

is helpful context and I’d be happy to pass along additional material if you are interested.] 
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Class Conflict and Constitutional Disillusionment 
Chapter 2 

 
 

  

Speaking in 1911 before North Carolina’s Literary and Historical Association, Henry 

Cabot Lodge, the patrician Republican Senator from Massachusetts surveyed with horror the 

political landscape around him and especially growing distrust of the Constitution: 

[E]very one who is in distress, or in debt, or discontented, now assails the 
Constitution, merely because such is the present passion.  Every reformer of other 
people’s misdeeds—all of that numerous class which is ever seeking to promote 
virtue at somebody else’s expense—pause in their labors to point out the 
supposed shortcomings of our national charter.  Every raw demagogue, every 
noisy agitator . . . all such people now lift their hands to tear down or remake the 
Constitution.  In the House and Senate one can hear attacks upon it at any time 
and listen to men deriding its framers and their work.  
 

For Lodge, ever the conservative guardian of the existing order, this degree of “enmity” to the 

text was nothing less than “a situation of utmost gravity.”1  

Lodge’s words highlight a remarkable feature of politics at the time and yet another key 

reason—besides the continued virulence of unreconstructed white supremacy—why the world of 

the early twentieth century would be so unfamiliar to contemporary Americans.  Not only was 

constitutional loyalty not necessarily bound up with a Lincolnian narrative, the document itself 

was increasingly viewed as a contingent rather than an essential element of the collective project.  

As this chapter explores, the fears of men like Lodge—that the country might be on the brink of 

a convulsive institutional break—were hardly unfounded.  More and more Americans could and 

did imagine a future without the text, and there existed a potent popular base, especially within 

labor constituencies, receptive to arguments grounded in revolutionary reform and basic 

                                                 
1 Henry Cabot Lodge, “The Constitution and Its Makers,” The Democracy of the Constitution: And Other Addresses 
and Essays (New York: Charles Scribner’s Sons, 1915), quotations on 37, 35-36. 
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institutional and symbolic rupture.  Indeed, these arguments struck far deeper roots within white 

society than radical abolitionist critiques ever had.  And they helped to place classic pieties about 

the genius of the American legal and political order—with the Constitution at its center—on the 

marked defensive.                

I. 

According to Lodge, such developments were shocking and new and seemingly emerged 

out of thin air.  He had been the vice-president of the privately run Constitutional Centennial 

Commission and remembered the period between 1887 and 1889 as a time of deep rejoicing in 

the document, in which “in every spoken and in every written word, ran one unbroken strain of 

praise for the great instrument and of gratitude to the men who . . . had framed it and brought it 

forth.”2  In looking back at the centennial, Lodge lamented not only the change in public mood 

but also the apparent breakdown of what had been in his mind a longstanding culture of 

venerating the Constitution.   

To some extent, Lodge was right to emphasize the real discontinuities between the 

constitutional climate of 1911 and that of preceding eras.  During much of the antebellum period, 

local notables in the North and South, in cities and the rural countryside had developed well-

worn customs of praising the text and showing reverence for its framers.  As scholar Simon 

Gilhooley notes, starting especially with the second generation of Americans—those that came 

of age in the years after the War of 1812—the dominant relationship of political and economic 

elites to the revolutionary period was that of “heroic preservation.”3  In this context, venerating 

the Constitution—the founding era’s concrete institutional legacy—became a powerful means 

                                                 
2 Ibid., 34. 
3 See Simon Gilhooley, “The Textuality of the Constitution and the Origins of Original Intent” (dissertation, on file 
with author) for an excellent overview of the culture of constitutional veneration in the antebellum period, especially 
142-197 (quotation on 177).   
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among notables for showing loyalty to that first generation’s accomplishments.  Fourth of July 

events frequently included speeches on the perfection of the Constitution and godlike wisdom of 

its authors,4 and an extensive practice of toasting the text even emerged as part of banquets 

celebrating Independence.5  Thus, in many ways, the centennial celebrations that Lodge oversaw, 

especially those in Philadelphia and New York, simply carried on these traditions.  Anniversary 

events combined elite banquets for national dignitaries (including President Grover Cleveland in 

Philadelphia) with public programs that drew sizeable crowds into the streets for military 

parades, speeches, and general festivities.6      

   But underneath the surface, the old antebellum culture of constitutional veneration had 

been disintegrating for decades, a fact evident even during the centennial celebrations that Lodge 

remembered so fondly.  Those celebrations had been beset with complications from the 

beginning.  The organizers could not convince Congress to provide funding or support, had 

limited success in attracting an official poet or orator, and received polite declines from many 

asked to attend the main September 17th celebration in Philadelphia—to commemorate the day 

members of the Federal Convention signed their draft.7  Throughout 1887, efforts to produce 

countrywide events largely collapsed, due to what one key Commission organizer described as 

“the entire absence of any interest or general sentiment in favor of the proposed celebration on 

the part of the public at large.”8  And catastrophe in Philadelphia was only averted because of the 

                                                 
4 One representative address described the Constitution as “a stupendous monument of man’s last, and greatest 
efforts for the preservation of liberty.”  Quoted in ibid., 177. 
5 On the rise of the toasts to the Constitution, see ibid., 187-196. 
6 See Michael Kammen, A Machine That Would Go of Itself: The Constitution in American Culture (New York: 
Alfred A. Knopf,  Inc., 1986), 127-155 for an excellent overview of the circumstances surrounding the centennial 
celebrations.   
7 Ultimately, no poet could be convinced, and Associate Justice Samuel Miller served as orator only after numerous 
other figures turned down the request.  Ibid., 136-137.  
8 Quoted in ibid., 128. 
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concerted effort, at the last minute, by local business elites to pump large amounts of money, 

publicity, and logistical support into the event. 

Part of what made the Commission’s job in 1887 so hard lay with issues that existed even 

at the time of antebellum era toasts to the Constitution.  For all the encomiums written and 

delivered about the document, that culture of veneration had been largely an elite one.  The most 

widely read books on the Constitution, like Justice Joseph Story’s 1833 three volume 

Commentaries on Constitution (meant to “fix in the minds of the American youth a more devout 

enthusiasm for the constitution of their country”) reached only a narrow slice of the public.9  

Very little focus on teaching the Constitution existed at any level of study, from primary 

education all the way to formal legal training (in 1861, for instance, California was the only state 

that required schools to teach the document).10  In fact, although the fiftieth anniversary of the 

Constitution, the Golden Jubilee, generated its share of banquets and toasts among notables, 

hardly any popular events were held and, as historian Michael Kammen notes, very few 

Americans “did much to commemorate the Constitution.”11   

This lack of popular engagement spoke to a critical feature of antebellum American life, 

what Robert Wiebe famously referred to as the extent to which the country was in fact a “society 

of island communities.”12  During the early republic, the Constitution may have had intense 

symbolic meaning for many political elites—committed to making sense of their own 

relationship to the founding and their political role in preserving the national project—but for 

ordinary individuals the federal government’s Constitution had only a limited daily effect.  Given 

the decentralized nature of institutional power, the heart of political and economic decision-

                                                 
9 Ibid., 79 (quotation from Story on same page). 
10 H. Arnold Bennett, The Constitution in School and College (New York: G.P. Putnam’s Sons, 1935), 103. 
11 Kammen, A Machine That Would Go of Itself, 89. 
12 Robert Wiebe, The Search for Order, 1877-1920 (New York: Hill and Wang, 1967), xiii. 
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making lay at the local level, with the federal government’s structure and practices oftentimes 

viewed as a distant and opaque affair.  The consequence was that although most white 

Americans may have felt positively about the text out of a generalized respect for republican 

values and the founding generation, this did not necessarily translate into deep popular interest 

in, knowledge about, or emotional attachment to the Constitution itself.  Indeed, the centennial’s 

organizers tended to blame a continuing lack of basic knowledge as a key culprit behind why it 

was so hard to get the planned festivities—especially those on September 17th—off the ground.  

According to the Commission’s secretary, “[F]ew knew of the 17th of September, or cared to 

consider its claim to national recognition.”13 

II. 

But if practices of constitutional veneration had never tapped all that deeply into the 

broad popular imagination, as the nineteenth century closed this issue was now compounded by 

far graver ones.  Two transformative experiences cast a pall over the Constitution and 

increasingly threatened even superficial popular attachments to the text: the cataclysmic events 

of the Civil War and the emergence of an ever-more hierarchical and industrialized economy.  

To begin with, a strain of academic and popular argument, one that circulated across sectional 

lines, emerged in the years after the war and presented the conflict as a challenge to the 

Constitution’s legitimacy.  How could the text be thought of as a successful institutional 

experiment—let alone a mechanism that promoted national unity and progress—if it had failed 

to head off such disastrous and endemic social violence?  Lodge may have happily scrubbed 

such collective doubts from his memory of the 1880s, but that does not mean that they did not 

exist.  In perhaps Woodrow Wilson’s most well-known academic book Congressional 

Government, drawn from his dissertation work at Johns Hopkins and published in 1885, just two 
                                                 
13 Quoted in Kammen, A Machine That Would Go of Itself, 129. 
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years before the centennial, he noted the extent to which “free, outspoken, unrestrained 

constitutional criticism” had become commonplace in both the North and the South.  And in his 

mind, one could trace “this change of attitude towards the Constitution” to “the rude shock of the 

war,” which had left Americans uncertain about whether the text, “whatever the initial wisdom 

of its design,” remained “adapted to serve the purposes for which it was intended.”14      

And in the immediate wake of the 1887 centennial celebration in Philadelphia, E.L. 

Godkin, writing in The Nation, echoed even more pointedly Wilson’s sentiments.  The two men, 

one a Virginia-born Democrat and the other a longtime voice of the Northern Republican 

establishment, may have disagreed about most matters, but they shared a common skepticism of 

the founders’ document.  According to Godkin, any clear-eyed assessment of the past made it 

difficult to take seriously the worshipful tone of ongoing centennial events.  For the “original 

[F]ramers,” Godkin remarked, the 1787 text’s principal goal had been to address “two great 

difficulties”: “the union of slave and free states under a common government, and the merging of 

State allegiance and national allegiance in the mind of the citizens of the several States.”15  The 

Constitution-in-practice however had proved incapable of resolving these issues—preserving 

that durable compromise over slavery that men like Daniel Webster had envisioned in the 1830s 

and 1840s—and thus avoiding secession and fratricidal violence.  To underscore the point, even 

nearly a quarter century after the end of the conflict, the country continued to be wracked by 

sectional antagonism.  For Godkin, when measured against its founding purpose, one could only 

conclude that the Constitution had been a “failure.”16  Indeed, he went so far as to suggest that he 

would not be surprised if “those who celebrate the next centennial of the constitution will be 

                                                 
14 Woodrow Wilson, Congressional Government: A Study in American Politics (Boston: Houghton, Mifflin, and 
Co., 1885), quotations on 5. 
15 E.L. Godkin, “Some Things Overlooked at the Centennial,” The Nation, September 22, 1887, 226; see also 
Kammen, A Machine That Would Go of Itself, 141. 
16 Godkin, “Some Things Overlooked,” 226. 
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disposed to put the date in 1865, rather than in 1787,”17 in effect no longer marking the work of 

the original framers at all.      

Yet, if the recent war placed a shadow over the Constitution’s legacy and historic worth, 

what truly uprooted that antebellum culture of veneration were the fundamental shifts in the 

economy.  In the final decades of the nineteenth century, industrialization and the rise of 

American manufacturing power reorganized collective life around new national markets and 

business entities.  In the process, more and more individuals—regardless of race or settler 

status—found themselves dependent on the whims of distant economic actors and subject to 

expanding modes of bureaucracy and control.18  These changes were a direct challenge to the 

classic republican ideals of American settler society—particularly those related to diffuse white 

property ownership and self-directed work—and raised serious questions about the viability of 

existing institutions.   

Since the founding, many American had conceived of their collective project as both an 

extension of European society as well as a key corrective to it.  On the one hand, the United 

States was an outpost of white rule in the non-white world, and thus a sustained experiment in 

the transplantation of European (especially Anglo) “civilization” to a presumptively “savage” 

wilderness.  In this way, the country was part of the larger European family and, especially, a 

sibling to similar British settler experiments in the non-white world.  But on the other hand, what 

made the United States distinctive concerned how territorial expansion and the availability of 

land had presumably solved—at least for insiders—those basic problems of class hierarchy and 

feudalism that had long bedeviled European states.  At their most self-congratulatory, white 

                                                 
17 Ibid. 
18 See Walter Licht, Industrializing America: The Nineteenth Century (Baltimore: Johns Hopkins University Press, 
1995), 183.  
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Americans in the early republic often presented their society as free and equal in internal class 

terms to a degree yet unknown in human history.       

But as the century closed, economic reality bore little resemble to the old collective self-

image.  For many farmers and workers, who had once enjoyed some degree of self-sufficiency 

and productive independence, the country had become a place of profound inegalitarianism not 

to mention wild cycles of booms and busts: by 1890, 51 percent of all property was held by the 

top 1 percent, and 88 percent of the population controlled just 14 percent of the wealth.19  To 

make matters worse, these developments were reinforced by the interpenetration of political 

decision-making by ever-more consolidated corporate interests.  At virtually every level of 

government giant corporations wielded influence over politicians from both major parties, with 

railroad companies and industrial magnates enjoying particular access and privilege.20    

Indeed by 1886, at the same time that Lodge and his compatriots were beginning to 

organize centennial celebrations, Americans were engulfed in the most sustained industrial 

conflict the country had ever witnessed.  On May 1st, between three hundred thousand and half a 

million workers from small towns and major cities participated in the nation’s first ever general 

strike, demanding an eight-hour work day.  The strike was itself the culmination of a year of 

rolling labor strife, centered especially around Jay Gould’s railway lines in the South and the 

West.  And these events were only the warning shots in an escalating class war—one pitting 

business conglomerates against their industrial and agricultural workers—that would dominate 

public life in the decades leading up to World War I.21  The worry that the country was 

                                                 
19 Ibid.   
20 See Aziz Rana, The Two Faces of American Freedom (Cambridge, Mass.: Harvard University Press, 2010), 185.  
See generally Alan Trachtenberg, The Incorporation of America: Culture and Society in the Gilded Age (New York: 
Hill and Wang, 2007); Jack Beatty, Age of Betrayal: The Triumph of Money in America (New York: Vintage, 2008).     
21 See generally Licht, Industrializing America, pincite and Bruce Laurie, Artisans into Workers: Labor in 
Nineteenth Century America (New York: Hill and Wang, 1989), pincite. 
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devolving again into war became a topic of extensive academic and popular discussion,22 and—

given that labor confrontations were actually marked by open violence—the term was treated not 

simply as a metaphor.  Unions found themselves pitted against private security forces, like the 

Pinkertons, hired by employers and that “operated in legal grey zones, sometimes with the 

outright legal sanction from the courts, and often in cooperation with National Guards or even 

Federal troops.”  In this context, to go on strike meant to face the prospect of vigilante retribution 

or even machine gun fire from the state.23  

The result was that even at the time of the centennial the practice of venerating the 

Constitution had begun to take on a distinctly ideological cast.  This was because to the extent 

that the Constitution played a significant role in ongoing labor struggles, it was most obviously 

through the extensive weight the federal judiciary—composed overwhelmingly of pro-business 

lawyers with deep ties to corporate interests—placed on the side of employers in interpreting the 

document.  Thus, it was not a surprise that commercial and manufacturing notables had swooped 

in to save Philadelphia’s 1887 festivities.  If one were to ask which constituency actually 

identified wholeheartedly with the Constitution in the late nineteenth century the single clear 

group would be legal and business elites—men like Lodge committed to safeguarding existing 

property arrangements exactly as there were.  During and after the centennial, panegyrics on the 

Constitution almost always came from familiar sources, the American Bar Association (ABA), 

local chambers of commerce, and eventually new entities like the National Civic Federation, the 

National Association of Manufacturers, and Rotary and Kiwanis clubs.  But this close identity of 

                                                 
22 For instance, the pages of The American Journal of Sociology took as axiomatic that European-style class 
divisions were growing in America and debated whether a deepening class war had become “inevitable.”  See for 
example the roundtable discussion, “Is Class Conflict in America Growing and Is It Inevitable?,” American Journal 
of Sociology 13 (1908): 756-783.  It includes an introductory piece by John Commons, responses from Graham 
Taylor, Jane Addams, Alvin Johnson, Henry Raymond Mussey, Robert Hoxie, C.P. Gilman, and a final reply from 
Commons.    
23 See Alex Gourevitch, From Slavery to Cooperative Commonwealth: Labor and Republican Liberty in the 
Nineteenth Century (New York: Cambridge University Press, 2015), 1-7, 174 (quotation on 5). 
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the Constitution—and especially the courts—with the interests of property meant that by 1911 

Lodge was right to note the relative loneliness of unabashedly extolling the text.  In a sense, to 

do so meant not only to throw one’s lot in with an institutionally powerful but numerically 

beleaguered side in the fight between labor and capital.  But also to do so at a moment when the 

other antebellum bases of constitutional attachment—like the notion that the constitutional order 

was necessary for national cohesion or for the promotion of representative government—were 

now less persuasive than they had ever been, due to the catastrophe of the Civil War and the very 

real dysfunctions of Gilded Age politics.  The result was a broad public climate fundamentally 

open to frank discussions about the Constitution and invested in the countless muckraking 

exposés that emerged to fill the vacuum. 

III. 

 For farmers, workers, and middle-class reformers, critique initially focused primarily on 

the courts, separating between a corrupt bench to be deplored and an essentially legitimate 

constitutional order to be defended.  At least at first, it was the judiciary that stood in the way of 

addressing problems of destitution and dependent working relations in the factory or on the farm, 

particularly by exercising its powers of constitutional review to overturn much needed legislation 

or to criminalize labor organizing.  Running in 1892 as the People’s Party candidate for 

president, James Weaver referred to John Marshall’s decision in Marbury v. Madison (1803) as a 

“gross usurpation” of power, which over time had allowed judges to operate as an “imperium in 

imperio.”24  Not to be outdone, Populist Governor of Oregon Sylvester Pennoyer, in another 

article condemning Marbury, declared that, “This unconstitutional usurpation of the law-making 

                                                 
24 James Weaver, A Call to Action: An Interpretation of the Great Uprising, Its Sources ad Causes (Des Moines: 
Iowa Printing Co., 1892), 74-75. 
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power by the Federal courts is productive alone of confusion, anarchy and judicial despotism.”25 

These claims were also commonplace in the labor movement.  Samuel Gompers, founder of the 

American Federal of Labor (AFL) and representative of the more conservative “prudential 

unionist”26 stance, viewed the Supreme Court as little more than a class instrument and judicial 

review as fundamentally illegitimate.  In his words, “in exercising this prerogative the Supreme 

Court usurped power that did not constitutionally belong to it.”27  This antipathy to the courts 

motivated a variety of reform proposals aimed at curbing judicial power.  By 1912, Oregon, 

California, Arizona, Nevada, and Colorado had all passed statutes authorizing the recall of 

judges, and none other than Teddy Roosevelt called for popular referenda on judicial decisions.28  

In broad strokes, the latter proposal became part of the Progressive Party platform, which 

“demand[ed] such restriction of the power of the courts as shall leave to the people the ultimate 

authority to determine fundamental questions of social welfare and public policy.”29     

 But from the very beginning, concerns about the undemocratic nature of judicial power 

led to questions about the extent to which the constitutional system as whole was truly 

democratic.  For instance, the Populist Weaver may have believed that judicial review 

contradicted the framers’ intentions and was nowhere to be found in the actual text of the 

Constitution, but he nonetheless admitted that the 1787 structure included a variety of 

institutional features that compromised the exercise of popular power.  Noting that only the 

                                                 
25 Sylvester Pennoyer, “The Case of Marbury v. Madison,” American Law Review 30 (1896): 188-202 (quotation on 
202).   
26 Among labor historians, the term refers to union activists who opposed endorsing political parties, emphasizing 
trade over larger class-conscious identities, and believed that unions should focus on immediate economic interests 
rather than broader social change.  See generally Laurie, Artisans into Workers, 176-210.   
27 Letter from Samuel Gompers, President, American Federation of Labor, to Charles Warren (April 18, 1924) 
(unpublished material on file with the Library of Congress, Manuscripts Division, Charles Warren Papers).   
28 See William Ross, A Muted Fury: Populists, Progressives, and Labor Unions Confront the Courts, 1890-1937 
(Princeton, N.J.: Princeton University Press, 1994), 110-154. 
29 “Progressive Platform of 1912,” National Party Platforms: 1840-1956, vol. 1, ed. Donald Bruce Johnson 
(Chicago: University of Illinois Press, 1978), 175-183 (quotation on 176); also quoted in Ross, A Muted Fury, 148. 
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House of Representatives was actually elected by direct vote in the 1890s, he wrote that “the fact 

remains beyond dispute that under our present system, three out of the four subdivisions of 

Government are practically placed beyond the control of the multitude.”30  Weaver addressed 

this seeming contradiction by holding that although the constitutional order combined 

democratic and undemocratic components, the essence of the Constitution was expressed in the 

former while the latter could be thought of as antiquated holdovers from a bygone time.   

As for the leaders of the Progressive Party, they too tended to present their concerns 

about governing structures in similar terms.  In its 1912 platform, the party called explicitly for a 

constitutional amendment to establish the direct election of U.S. Senators and “pledg[ed] itself to 

secure such alterations in the fundamental law of  . . . the United States as shall insure the 

representative character of the government.”31  As with referenda on judicial decisions, party 

figures generally depicted structural changes as updates to the constitutional system rather than 

as a repudiation of it and thus in keeping with the spirit of the founders’ project.  The Progressive 

journal The Outlook contended that, 

those who have studied the Constitution and the history of the Convention which 
framed it, and the history of its judicial interpretation and of National 
development under it, know that it is not a set of cast-iron rules.  It is a 
statesmen’s definition of great principles laid down in general terms for the very 
purpose of enabling the Nation to enter, in accordance with those principles, on 
paths before untrod.32         
                    

This meant that for Herbert Croly, co-founder of the New Republic and a key intellectual figure 

behind Roosevelt’s Progressive presidential campaign, the Constitution should be viewed as 

establishing a continuously adapting legal and political order.  For him, the problem with the 

Constitution worship of men like Lodge—who despite a deep personal friendship refused to 

                                                 
30 Weaver, A Call to Action, 73. 
31 “Progressive Platform of 1912,” 176. 
32 “Extremes Meet,” The Outlook (May 1913): 54 (quotation on 54).   
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support Roosevelt in 1912 in large part due to his critiques of the document and of the 

judiciary—was that they “consecrated one particular machinery of possible righteous 

expression” and in the process transformed an appropriate “reverence for order” into a 

destructive “reverence for an established order.”33        

 Although disconnected from the Lincolnian politics of racial equality, these arguments 

were in essence what I have been referring to as redemptive.  As the iconoclastic and reformist 

Democratic Senator William Jennings Bryan maintained, judicial recall and other structural 

alterations embodied a commitment above all to constitutional “evolution rather than a 

revolution.”34  They imagined that whatever the shortcomings of the Constitution, changes to the 

document (such as through formal amendments) essentially brought the nation closer to the basic 

principles of the founders themselves.  For Croly, these principles had above all been tied to that 

effort to solve European problems of class hierarchy and thus to create a community of “freemen 

in both the economic and political sense.”35  Therefore, reforms in the present sought to fulfil the 

nation’s historic promise and were premised on a continuing faith that the governing order was a 

fundamentally just one, whatever its flaws.    

But as popular criticism extended from the Courts to broader constitutional arrangements, 

that dividing line separating redemptive from what we might view as far more revolutionary 

positions began to breakdown.  In large measure, this was due to an unavoidable fact: the 

institutions of the federal government during the Gilded Age—and not simply the courts alone—

appeared to thwart, rather systematically, efforts to confront nation problems of economic 

immiseration and inequality.  Whatever Weaver and others may have wanted to argue, the sheer 

number of veto points on popular decision-making made it hard to tell whether the founders’ 

                                                 
33 Herbert Croly, Progressive Democracy (New York: Macmillan, 1914), 45. 
34 Quoted in Ross, A Muted Fury, 119. 
35 Croly, Progressive Democracy, 379. 
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document was at heart democratic or undemocratic.  And as failed reform efforts mounted, 

American politics saw a steady radicalization of both public opinion and constitutional critique.   

Take for instance the case of Walter Clark, the Populist Chief Justice of the North 

Carolina Supreme Court and one of the state’s most popular politicians during the era.  Like 

Weaver, he also rejected judicial review and believed that the Constitution’s framers did not 

intend it.  But writing in the wake of the collapse of Populism as a national movement, Clark 

could not help but see his party’s defeat as bound to the very constitutional features Weaver had 

previously noted.  It seemed to Clark that a key reason both why judicial review had been 

allowed to flourish and why Populism had been contained—despite the intensity of mass 

support—was because the political system as a whole was “never democratic.”  For Clark, the 

country needed nothing less than a new constitutional convention.  So long as features like the 

Electoral College, the indirect election of Senators, the lifetime appointment of federal judges 

persisted, their interlocking effect would be the repeated defeat of mass reform politics.  In his 

mind, these features all highlighted the degree to which the founders’ Constitution was 

fundamentally compromised by eighteenth century monarchical thinking; the document was 

constitutively shaped by veto points that were “a survival from times when the people’s 

representatives could not legislate without the assent of the monarch expressly given to each 

act.” 36 

It should not be a surprise that Clark was a white Southerner; in fact, his arguments 

tapped into both the economic populism and sectional bitterness that circulated among poor and 

middle-class whites in the region.  During the days of Reconstruction virtually any national 
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symbol, including the Declaration of Independence,37 had become fraught for those whose 

allegiance to the Confederacy died hard or who saw the North and its army as an occupying 

power.  And as economic depression and the collapse of independent landholding for white 

farmers came to dominate the political debate in the 1890s, anti-Constitution sentiment fit nicely 

within white Southern discontent.  None other than Wilson gave both voice and an academic 

sheen to these views.  He saw Reconstruction not only as an unacceptable project of racial 

transformation, but also as one aimed at reducing the South to little more than an economic 

appendage meant to provide the raw material and hard labor to sustain North commercial 

dominance.  Irrespective of whether the Constitution had once been pro or anti-slavery, in his 

mind the text as currently configured facilitated Northern control and thus required basic 

reforms.  For Wilson, this was not accidental but due to it foundational purposes, as the 

Constitution was “organized upon the initiative and primarily in the interests of the mercantile . . 

. classes” in the North. 38  

Wilson’s willingness to question the basic spirit of the 1787 Constitution and its framers 

speaks to a telling fact about the period.  Not only had a culture of veneration broken down, but 

there also existed no clear consolidation around a redemptive framework as the only acceptable 

register for lodging complaints.  Indeed, politicians like Wilson often shifted back and forth 

between more respectful and more hostile language depending on strategic or persuasive 

calculations.  At virtually the same time that Wilson questioned the motives of the framers and 

called for radical institutional changes—such as the move to a parliamentary system with a 

                                                 
37 Before the Civil War, non-slave blacks often celebrated Independence Day on July 5 as an explicit commentary 
on black enslavement and exclusion from the body politic.  But for a period after the war, July 4 became a day of 
massive black parades and festivities, especially in the cities.  At the same time, Southern whites largely retreated 
indoors in silent protest.  In the words of one South Carolina diarist, July 4 was a day that African Americans 
commemorated while “whites stay[ed] at home and work[ed].”  Eric Foner, Reconstruction: America’s Unfinished 
Revolution, 1863-1877 (New York: Harper & Row, 1988), 289. 
38 Woodrow Wilson, Division and Reunion: 1829-1889 (New York: Longmans, Green, & Co., 1893), 12.   
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strong prime minister—he would also extoll the wisdom of the framers and, in straightforwardly 

redemptive terms, speak of the Constitution as a “cornerstone, not a complete building; or, 

rather, . . . it is a root, not a perfect vine.”39  When running for President he hesitated to criticize 

the bench too extensively, but once in office he seriously considered nominating to the Supreme 

Court’s its most outspoken judicial critic, Walter Clark, whom he admired but worried was too 

old.40  In a sense, a plethora of views now claimed the political stage—oftentimes in uneasy and 

none too coherent combination—with the result that not only was it conceivable for a President 

to have challenged the legitimacy of the text, but a potential Supreme Court Justice could even 

argue for its outright rejection. 

Perhaps the final ingredient that spurred this dynamic was the collapse of faith in 

American class exceptionalism at just the time when both academic and mass contact between 

Americans and Europeans intensified dramatically.  If collective life increasingly resembled 

European conditions, more and more Americans wondered what the causes of this convergence 

were: to what extent had the United States always been marked by a latent and unreconstructed 

feudalism and how were Europeans addressing these issues?  The beginning of the twentieth 

century saw a tremendous amount of political and scholarly exchange between the two 

continents, what historian Daniel Rodgers has called a “transatlantic moment” in which everyone 

from social scientists to municipal officials and national politicians were in continuous 

conversation with counterparts in Europe.41  This experience led reformers on both sides of the 

ocean to understand themselves as bound by similar conditions, challenges, and political goals.   

                                                 
39 Wilson, Congressional Government, 9. 
40 See Ross, A Muted Fury, 91. 
41 See especially Daniel Rodgers, Atlantic Crossings: Social Politics in a Progressive Age (Cambridge: The Belknap 
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At the same time, the influx of 22 million new immigrants from the continent between 

the 1890s and the 1920s—one of “the largest migrations in human history”—shifted the terrain 

of acceptable political argument.42  Many of these immigrants were steeped, not unlike German 

Union soldiers during the Civil War, in the social battles of their home countries.  Such 

constituencies brought with them a sense not only of the differences between the old and the new 

world, but also of the very real similarities when it came to problems of dependent labor and 

mechanized industry.  And as new immigrants surged into labor and reform movements, they 

were much less predisposed to take for granted the traditional practices of venerating American 

institutions.  New immigrants too carried their own republican heritages and it was unclear to 

them why American political design—especially in the context of its evident failures—should 

enjoy special status.  

 The result was both a climate of heightened experimentalism as well as one in which a 

revolutionary reform register could and at times did drive mass political conversation.  If 

European social democrats had begun imagining ways to combine modern industrial realities 

with economic and political freedom—through everything from labor laws and social welfare 

measures to proportional representation and parliamentary structures—it was incumbent on 

American activists to adapt European innovations for their own ends, innovations not only in 

social policy but also in the very structure of state and economy.  And if in Europe these reforms 

were being pushed back by old constitutional orders and the feudal elements that backed them, 

then perhaps in the United States too it was constitutional order itself, as an expression of 

property and American-style feudalism, which stood in the way.   

                                                 
42 See Jeffrey E. Mirel, Patriotic Pluralism: Americanization Education and European Immigrants (Cambridge, 
Mass.: Harvard University Press, 2010), statistic and quotation on 13.  
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No one better illustrated the degree of political radicalization in the air than the journalist 

William Allen White.  White was hardly a rabble rouser and in 1896 had gained fame through a 

scathing attack on Kansas Populism, which he depicted as the destructive rise of an uncouth mob 

mentality.43  But a little more than a decade later, he himself came to argue—in terms more 

thoroughly skeptical than Weaver or many other Populists—that the failure of the Constitution to 

address social grievances was bound to its constitutive genetic defects and to a fundamentally 

anti-democratic animating core:  

It seems necessary to inquire if this capture of the Constitution by our only 
aristocracy—that of wealth—was not in truth merely a recapture of what was 
intended in the beginning by the Fathers to belong to the minority.  The checks 
and balances put in that Constitution to guard against the rule of the majority 
protected slavery for fifty years, and perhaps they bound the nation to the rule of 
the privileged classes in the Nineties.  Perhaps these same checks and balances 
were put into the Constitution deliberately—the judiciary which annuls statutes 
and remakes laws, the rigidity of the fundamental law to amendment, the 
remoteness of the Senators from popular election and control.44 
 

IV. 

In a context of such radicalization, in which even relatively centrist political 

commentators voiced these sentiments, a powerful counter-narrative about American founding 

and constitutionalism took hold.  This narrative, hinted at above, depicted American society as 

marked from its beginning by an irreconcilable conflict between propertied elites and those that 

comprised the laboring classes, and the 1787 Constitution as consolidating the ultimate 

institutional and cultural victory of those elites.  Although today this account of the connection 

between national identity and constitutional meaning has receded almost entirely, at the time it 

                                                 
43 “Go east you hear them laugh at Kansas; go west and they sneer at her; go south and they ‘cuss’ her; go north and 
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would have been readily familiar and quite compelling to many Americans caught in vice-grip of 

industrial conditions.  In fact, this counter-narrative became a critical component of the basic 

ethical framework espoused by what one might broadly refer to as the social democratic left; and 

it was voiced most consistently by those labor, Populist, and even Progressive reformers that 

gravitated to the new Socialist Party of America.  In the years especially leading up to World 

War I, the party was a serious and growing political force, with a charismatic and popular 

presidential candidate in American Railway Union (ARU) organizer Eugene V. Debs, members 

serving in Congress, and hundreds more throughout local and state government.45  More than any 

other group, the party came to stand for the call for explicit constitutional re-founding grounded 

above all in a class-based diagnosis of the 1787 text’s function in collective life.  

For Socialists, the Constitution was part of a constellation of national symbols that veiled 

from farmers and workers basic truths about the nature of their own political community.  Not 

unlike more centrist critics, Socialists too contended that the constitutional system, by judicially 

entrenching property relations as well as by dividing government power, quietly allowed socio-

economic elites to dominate the instruments of statecraft.  It made it very difficult for poor 

citizens—whose only meaningful resource was sheer numbers (as opposed to money or political 

connections)—to use elections and mass pressure to overcome the variety of constraints built 

into decision-making.  In this way, existing arrangements facilitated rule by what Charles 

Edward Russell, journalist and co-founder of the National Association for the Advancement of 

                                                 
45 It should not be understated the extent to which the Socialist Party forged a significant and broad-based social 
movement in the early decades of the twentieth century.  Presidential candidate Eugene V. Debs twice received 
nearly a million votes, Victor Berger and Meyer London were each elected to Congress, and socialist candidates 
filled countless offices throughout the country at all levels.  See James Weinstein, The Decline of Socialism in 
America (New York: Monthly Review Press, 1967), 116-118.  For more on the regional diversity and truly national 
dimensions of the Socialist Party of America at the beginning of the century, see especially David Shannon’s 
excellent and still essential volume, The Socialist Party of America: A History (New York: Macmillan, 1955), 1-42.   
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Colored People (NAACP), called the “Invisible Government”46 of class elites.  Socialists 

repeatedly described the period and its governing structures as “plutocratic,” dominated by 

wealthy citizens to serve their own socio-economic goals rather than those of the entire 

community.47     

Yet, what Socialists focused on more intensively than other reform voices was the degree 

to which ever-present invocations of popular sovereignty and American democracy had 

themselves become instruments of class rule.  Activists took heart in the fact that more and more 

farmers and workers had come to reject past homilies about the class exceptionalism of 

American society.  But Socialists also recognized the degree to which old truths died hard.  

Many laborers still almost instinctively believed that their institutions, even if in need of some 

improvement, more or less expressed popular sovereignty.  For Socialists, it was just this 

sentiment that business elites played on to maintain political and economic power.  It was why 

the wealthy poured so much money and energy into festivities like the centennial celebration, 

which declared the genius of the founding fathers and the class egalitarian essence of the 

American project.  In Europe it may have been discourses around the crown or the church that 

sustained deference to aristocratic elites.  But in the United States, this role was increasingly 

played by the very language and symbols of the republican tradition itself.          

In trying to make sense of the psychology of American class deference, the editors of The 

International Socialist Review republished translations of large portions of German sociologist 

Werner Sombart’s writings on American political identity.  As Sombart described, the idea 

“drilled into the American worker from childhood” that “the sovereign people alone decide what 

                                                 
46 Charles Edward Russell, “The Invisible Government,” International Socialist Review 14 (Aug. 1913): 71-full 
pincite (quotation on  71). 
47 For examples of these arguments about American “plutocracy,” see William Brown, “Plutocracy or Democracy,” 
International Socialist Review 1 (July 1900): 1, full pincite; William Noyes, “The Implications of Democracy,” 
International Socialist Review 1 (Oct. 1900): 193, full pincite.  
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shall be legal in the realm of the American union”48 had a profound popular effect.  Even when 

government policy derived from dominant socio-economic groups, the ingrained tendency of 

ordinary white citizens was to identity with those policies and to see them as expressions of their 

own political will.  As Sombart concluded, “however . . . imaginary it may really be,” the 

assumption that in the United States the sovereign people ruled instilled “in each individual a 

boundless feeling of power.”49  It also created the continuous psychic temptation within poorer 

Americans to fall prey to the belief that powerful co-nationals shared the same interests as they 

did and thus the related tendency to bow down to elite authority. 

For Socialists, there was only one way ultimately for the public at large to control socio-

economic elites let alone to transform the political and economic structures of industrial society.  

Farmers, workers, and their allies had to break fundamentally from the culture of political 

deference and in the process they had to create a laboring community committed to robust and 

healthy forms of class contestation.  Such contestation would place political attachment to fellow 

workers above all other forms of allegiance, especially nationalist ones premised on the fiction of 

a class harmonious “We the People.”  As Charles Edward Russell stated, “So long as it [the 

laboring community] deludes itself into the belief that it can trust anybody outside of its own 

class it will thus be tricked fooled and defeated.”50  

Given this assessment, it is noteworthy that Socialist attacks focused on the Constitution 

rather than that other, even more constitutive symbol of American democracy, the Declaration of 

Independence.  In a sense, both documents spoke to the idea that white citizens, regardless of 

class background, shared a special national destiny.  And in many ways, the Declaration too was 

                                                 
48 Werner Sombart, “Studies in the History of the Development of the North American Proletariat,” International 
Socialist Review 6 (December 1905): 358-full pincite (quotation on 364).  Ibid. at 365. 
49 Ibid. 
50 Russell, “The Invisible Government,” 75.   
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routinely employed by business groups and legal elites to inhibit class consciousness and to 

promote nationalist attachments.  Just eleven years before the Constitution’s centennial, the 

hundredth anniversary of the 1776 adoption of the Declaration became a source of enormous 

elite and mass activity, with nearly ten million people flocking  to Philadelphia between May and 

November to attend the Centennial International Exhibition, the nation’s first World’s Fair.51   

However, for Socialists there were at least two things that separated the Declaration from 

the Constitution and that focused political energy on uprooting the latter.  First, the Declaration 

had a far more ambiguous meaning for reform agendas in the present.  On the one hand, it 

certainly fed into notions about class exceptionalism and the disjuncture between feudal Europe 

and democratic America.  But on the other hand, it was not nearly as easily assimilated into a 

preservationist political project.  White Americans, of all class backgrounds, understood the 

Declaration to be a revolutionary document and thus part of a collective tradition of institutional 

rupture.  This meant that Socialists could see the Declaration as a useful tool for highlighting a 

distinctive American working class history of rejecting elite authority.  Second, and perhaps 

most critically, the Declaration did not carry with it any concrete set of governing arrangements.  

What made the Constitution so insidious as a symbol was how invocations of a democratic “We 

the People” were linked in political practice to institutions that facilitated class rule.  The 

Constitution was perhaps the symbol that most strikingly embodied how the discourses and 

practices of American democracy had been inverted to serve anti-democratic ends.  Thus, 

Socialists saw a particular need to disabuse working people of whatever emotional bonds they 

may still have had toward the 1787 framers and their institutions. 
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V. 

All of this meant that activists increasingly focused on retelling the history of the 

founding so as to highlight the persistence of class rule even after the American Revolution.  It 

helps to explain why so much of the critical writing about the Constitution at the time—itself a 

substantial cottage industry—assessed present-day economic conditions by revisiting the text’s 

origins.52  The Appeal to Reason, the most significant Socialist newspaper (with a weekly 

circulation of over 500,000 by 1910), routinely published revisionist accounts of the founding, 

with titles like “Tricked in the Constitution”53 that embraced and radicalized previous Populist 

critiques.  In fact, carrying on those Populist traditions, socialist farmers on the Great Plains 

staged massive encampments where, alongside speeches and music, lecturers taught the basics of 

American government, using anti-Constitution histories such as J. Allen Smith’s The Spirit of 

American Government as their guide.54  In Chicago, publisher Charles H. Kerr’s International 

Socialist Review, mentioned above and the leading journal of the party’s left wing, included not 

only countless essays on the failings of the Constitution, but also advertisements for anti-

Constitution books and popular education courses that would instruct students about the text’s 

founding from a socialist perspective.55  And in New York, historian Charles Beard helped to 

                                                 
52 See especially Sydney George Fisher’s True History of the American Revolution (Philadelphia: J.B. Lippincott, 
1902); J. Allen Smith’s The Spirit of American Government (New York: Macmillan Co., 1907) and The Growth and 
Decadence of Constitutional Government (New York: Henry Holt & Co., 1930); Allen Benson’s Our Dishonest 
Constitution (New York: B.W. Huebsch, 1914); Gustavus Myers’s History of the Supreme Court of the United 
States (Chicago: Charles H. Kerr & Co., 1912); Louis Boudin’s Government by Judiciary (New York: William 
Godwin, 1932); and most prominently Charles Beard’s An Economic Interpretation of the Constitution of the United 
States (New York: Macmillan Co., 1913). 
53 Appeal to Reason, March 2, 1912, 2. 
54 Shannon, Socialist Party of America, 26-27. 
55 One advertisement for Gustavus Myers’ History of the Supreme Court declared it “beyond a doubt the book of the 
year for Socialists,” and even included a blurb from Debs referring to it as “an invaluable work. . . .[t]he service you 
[Myers] have rendered the American people, and especially to the workers of the nation, can scarcely be 
overestimated.”  See “Gustavus Myers’ History of the Supreme Court,” International Socialist Review 13 (Jul. 
1912): 94.  As for examples of popular education, another advertisement, this time for Ruskin University, “[a] 
combination of eleven hitherto independent colleges offer[ing] instruction in technical, literary, and scientific 
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establish the Rand School of Social Science, one of the first worker education schools, where he 

offered his own class-inflected account of constitutional history.56  By dramatizing the 

problematic genesis of the Constitution and especially by depicting the framers as flawed and 

self-interested, these activists sought to replace one story of national identity with another one far 

more conducive to social change.  Socialists imagined that by confronting national myths 

frontally they could both heighten class consciousness and further deepen a political climate of 

sustained opposition.   

Although many variations circulated, the figure who became most closely associated with 

this counter-narrative was Beard himself; indeed, his arguments amounted to the “generally 

accepted view of the founding” not only among Socialists but Progressive-era intellectuals more 

generally.57  Outside of New York City, it is unclear how many ordinary laborers were directly 

exposed to Beard’s seminal 1913 book, An Economic Interpretation of the Constitution of the 

United States.  But even so, its arguments shaped the views of countless journalists, 

commentators, and activists and pulled together elements of a class-based critique of the 

Constitution that had been percolating for decades.  Therefore, it is useful to focus on Beard in 

teasing out the specifics of the counter-narrative of the founding.   

According to him, the hidden key to unlocking the real nature of the 1787 Constitution 

and why it had failed so thoroughly in the present to constrain corporate power lay with James 

Madison’s Federalist Nos. 10 and 51.58  Beard argued that reading these documents together 

                                                                                                                                                             
branches,” publicized lectures in “American Economic History,” including “Class Struggle on the Adoption of the 
Constitution.”  See “Ruskin University,” International Socialist Review 3 (March 1903).       
56 Shannon, Socialist Party of America, 9. 
57 See Forrest McDonald, “A New Introduction,” in An Economic Interpretation of the Constitution of the United 
States (New York: Free Press, 1986), xxi. 
58 According to historian Forrest McDonald, Charles Beard was central to the scholarly “discover[y]” of Federalist 
No. 10 as an important account of Madisonian political thought: “[Beard] had doubtless read The Federalist as a 
graduate student and perhaps earlier, but the emphasis in those days was upon the later essays, which are concerned 
with the structure of government and the formal distribution of powers; number 10 had been generally neglected by 
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spoke to the framers’ very particular account of the problem of arbitrary authority.  For the 

framers, the major causes of potential despotism came from two principal sources: 1) 

government officials or 2) “an interested and overbearing majority” 59 (those ordinary individuals 

with little or no property).  What Madison and others very consciously ignored was a third 

source: the destructive role that socio-economic elites could play in political life.   

According to No. 51, a key purpose of constitutional construction was to limit the ability 

of officeholders to claim absolutist rule, as in monarchical Europe, by dividing and limiting 

government power itself.  For Madison the most dangerous potential branch was the legislative 

one.  Thus, ensuring that officeholders did not wield power unjustly above all meant avoiding 

legislative supremacy: “The remedy . . . is to divide the legislature into different branches; and to 

render them, by different modes of election and different principles of action, as little connected 

with each other as the nature of their common functions and their common dependence on the 

society will admit.”60   

Beard argued that one could only fully understand why Madison believed that legislatures 

were the most dangerous branch by reading these structural suggestions against the backdrop of 

arguments in No. 10 about factionalism.  He noted that when the framers focused on the sources 

within society that promoted the rise of despotism they overwhelmingly emphasized worries 

about self-interested majorities—especially how poorer citizens could use strong legislatures to 

undermine property rights.  As a consequence, the Constitution was most directly designed to 

address dangers to republican order by public officials exercising power on behalf of the less 

affluent.  And the framers pursued these ends by insulating political decision-making, to the 

                                                                                                                                                             
scholars.” McDonald, “A New Introduction,” xii.  By contrast with existing approaches, Beard read the structural 
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59 Alexander Hamilton, John Jay, and James Madison, The Federalist Papers, ed. Isaac Kramnick (New York: 
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60 Federalist Papers, no. 51 (Madison). 
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greatest extent possible, from common citizens.  The deeper implication was that the 1787 

structure—precisely because it viewed poor majorities as the root cause of instability and 

tyranny—did very little institutionally to restrain the capacity of wealthy citizens to use their 

economic power to overrun the political process.  In the words of English Fabians Sidney and 

Beatrice Webb, whom the American Socialist William Noyes quoted at length in his assessment 

of American plutocracy: “The framers of the United States Constitution . . . saw no resemblance 

or analogy between the personal power which they drove from the castle, the altar and the 

throne, and that which they left unchecked in the farm, the factory and the mine.”61     

But it was not simply an oversight that explained why the framers’ Constitution limited 

the political power of government officials and poor majorities while providing no vigorous 

controls for dominant socio-economic groups.  The framers themselves came from elite class 

backgrounds and therefore primarily associated tyranny with those forces that threatened their 

own position.  As Beard wrote, “The wealth, the influence, and a major portion of the educated 

men of the country were drawn together in a compact group, ‘informed by a conscious solidarity 

of interests,’ as President Wilson has so tersely put it.”62  This shared socio-economic sensibility 

spoke to why the framers were so deeply committed to entrenching within the new federal 

structure classically aristocratic institutions such as the Senate.  As Madison and others well 

knew, from ancient Rome to Renaissance Florence, senatorial frameworks and upper houses 

provided a key space for wealthy citizens to shape political life.  All of this meant that the 

Constitution was best understood as a reversal, rather than an expression, of whatever class 

egalitarian forces had been unleashed by the Revolution.  It provided an edifice for sustaining 

                                                 
61 Quoted in William Noyes, “The Implications of Democracy,” 199. 
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American practices of class rule even after the end of British control and thus under new, more 

ostensibly popular modes of political authority.       

In a real sense, this overarching account of the founding and its implications for the 

present drew deeply from certain radical abolitionist critiques, which had previously depicted the 

constitutional order as preserving American slaveocracy and with it feudal hegemony on the 

plantation.  And in fact, many Socialists explicitly saw themselves as the intellectual heirs 

especially of Garrisonian abolitionists.  Just as those abolitionists stood absolutely opposed to 

economic exploitation through chattel slavery, socialists now condemned its new mutations in 

industrial life through “wage slavery.”63  Socialists even returned to anti-Constitution arguments 

by Garrisonians as a way of highlighting the persistence of feudal strains in American legal and 

political life—despite the shift from formal bondage to dependent and mechanized wage labor.  

The influential Chicago journalist and activist Algie Martin Simons quoted extensively from 

Wendell Phillips, drawing from The Constitution, a Pro-Slavery Compact for his own written 

histories of slavery, its relationship to the Constitution as well as to new forms of economic 

unfreedom.64  And later, in the context of World War I, when Max and Crystal Eastman’s journal 

The Masses was suppressed by the federal government, they named their new monthly The 

Liberator in tribute to Garrison and as an expression of the continuity between radical 

abolitionism and American socialism. 

But despite these clear inheritances, it is worth highlighting that during the early decades 

of the twentieth century the social democratic counter-narrative of the founding was above all a 

class story.  Socialists as well as other sympathetic white reformers equivocated fundamentally 
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in thinking through the specifically racial legacy of slavery not to mention embracing the racially 

egalitarian aspirations of the most radical abolitionists.  It was certainly the case that the Socialist 

Party was among the white institutions most hospitable to black inclusion, underscored by the 

involvement of men like Charles Russell in founding the NAACP and Eugene Debs’ own 

persistent and outspoken commitment to absolute legal and political racial equality.  Moreover, 

the focus on the shared class position of all laboring people at times directly challenged white 

supremacy.  For those like Debs, since all laborers, regardless of race or gender, were equally 

subject to dependent wage relations and new forms of agricultural bondage, this meant that 

blacks, women, and both European and Asian immigrants were all entitled to economic and 

political freedom.  As later chapters will explore, the universal dimension of this class analysis 

was a key reason why some of the most popular African American political figures of the time, 

like the labor organizer and politician A. Philip Randolph or the Harlem-based journalist and 

critic Hubert Harrison, were attracted to the party. 

But unfortunately, the class analysis was just as often invoked by Socialists in order to 

present racial equality as a side issue that would only divide white laborers.  As Harrison 

biographer Jeffrey Perry remarks, the result was a “general neglect [of race] in the party press; 

failure of the party to change racist membership practices in the South; the party position of 

noninterference in the internal matters of the AFL trade unions that left segregative and 

exclusionary policies unchallenged; the lack of strong opposition to lynching.”65  To make 

matters worse, numerous party stalwarts—from Berger to William Noyes, Ernest Untermann, 

and many more—openly embraced explicit white supremacy.  And even Debs, ever hopeful that 
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with the coming of the “cooperative commonwealth”66 racism would disappear “like mist before 

the sunrise”67 infamously concluded that Socialists had “nothing special to offer the negro”68 

because there was “no negro problem apart from the general labor problem.”69 

VI. 

Yet if social democratic forces often hesitated to pursue the racially transformative 

implications of their own arguments, one should not underestimate the extent to which their 

class-based counter-narrative led them to defend ideas of institutional design and rights 

protection that challenged profoundly existing arrangements.  Socialists took as given that for the 

U.S. to replace industrial hierarchy and class rule with participatory democracy at the workplace 

and in government, the Constitution would have to be systematically rewritten.  At the most 

basic level, this required eliminating certain hardwired features of the 1787 text such as the 

Senate, which they (as well as other more centrist reformers) saw as standing in theory and 

practice for rule by the few.  It thus entailed establishing a system more in line with the mass 

democratic and parliamentary modes pressed by fellow socialists in Europe.   

The 1912 platform, at the peak of the party’s popularity, perhaps best captured this 

constellation of reform demands  and included calls for “proportional representation, nationally 

as well as locally,” “the abolition of the Senate and of the veto power of the President,” “the 

election of the President and Vice-President by direct vote,” “the abolition of the power usurped 

by the Supreme Court of the United States to pass upon the constitutionality of . . . legislation 
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enacted by Congress,” “national laws to be repealed only by act of Congress or by a referendum 

vote of the whole people,” “abolition of the present restrictions upon the amendment of the 

constitution, so that instrument may be amenable by a majority of the votes in a majority of the 

States,” “the granting of the right to suffrage in the District of Columbia with representation in 

Congress and a democratic form of municipal government,” “unrestricted and equal suffrage for 

men and women,” “the election of all judges for short terms,” and finally “the calling of a 

convention for the revision of the constitution of the United States.”70   

To underscore the centrality of these demands for the party’s political vision, when 

Berger was first elected to Congress in 1910, he focused especially on constitutional reforms, 

introducing a resolution for the abolition of the Senate despite threats of censure from 

conservative representatives.  Berger described the upper house as an “obstructive and useless 

body, a menace to the liberties of the people” and declared that, “The Senate has run its course” 

and like “the British House of Lords” must “yield” to principles of democratic self-

government.71  And indeed, the one time that Debs was not the party’s choice for President 

between 1900 and 1920 (he refused to run), Socialists nominated Allan Benson in 1916, who 

before then was principally known to the public as the muckraking author of Our Dishonest 

Constitution (1914).   

In making sense of Socialist reform ideas, one should appreciate the extent to which these 

attacks on the framers’ structure were not solely critiques of particular institutions, problems say 

with “judicial oligarchy”72 alone.  In their view, not only did the text need to be overhauled 

but—at a deeper level—the way that Americans imagined what defined a Constitution also had 
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to shift.  If the framers’ conceived of a relatively short document, one that laid out universal 

principles and was institutionally insulated from ordinary political contestation, Socialists 

embraced a very different theory of design.  For them, the key constitutional mechanism was a 

much easier amendment process, something that became a persistent national platform demand 

for the first three decades of the twentieth century—the entire life of the party as a significant 

electoral power.73  This change was meant to bridge the chasm between higher and ordinary 

lawmaking, making constitutional and legislative practice far more equivalent.  Armed with a 

flexible amendment structure, the text could then include detailed policy goals and extensive 

positive economic and social rights provisions as well as be negotiated and re-negotiated easily 

in response to immediate popular needs.   

Berger, Benson, and the party more generally were not necessarily opposed to one-off 

amendments and certainly supported individual reform initiatives such as women’s suffrage, 

direct election of Senators, or a graduated income tax.  But like Thaddeus Stevens during high 

tide of Radical Reconstruction, they were especially focused on the question of how to generate 

from within the infrastructure of the existing legal and political order a wholly new governing 

framework, one that expressed the principles of a cooperative commonwealth rather than elite 

class rule.  As a consequence, Socialists generally viewed amendments as an alternative method, 

alongside an actual convention, for peaceably packaging demands together in a way that 

reconceived constitutional design and in practice produced explicit rupture from the framers’ 

Constitution.  Thus, rather than perfecting an essentially legitimate legal order, as more 

redemptive reformers in the Democratic and Progressive Parties may have imagined, they 

approached the amendment process as a path toward writing an entirely different Constitution, 

one that no longer would be recognizable as the 1787 text.  
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On the party’s left flank, especially among those that gravitated to the Industrial Workers 

of the World (IWW), the most important Socialist-affiliated union before World War I, there was 

real suspicion about the viability of legal process—given the control exerted by class elites—as a 

mechanism for revolutionary change.  IWW leaders worried too that a focus on constitutionally 

authorized reform, however wide-ranging and radical, implicitly legitimated prevailing structures 

and even reaffirmed notions of American class exceptionalism.  In effect, it could cut against the 

basic strategy of heightening class consciousness and of replacing national attachments with 

class-specific ones.  As the party’s left repeatedly proclaimed in internationalist terms, “The 

working class has no country.  The employing class has stolen them all”74—a fact that needed to 

be hammered home at all costs.   

In part for this reason, even more conservative Socialists tended to deemphasize the fairly 

obvious legal continuity of a call for new amendments or even a second convention with the 

prevailing constitutional framework—given that these proposals employed the very methods 

enshrined within the 1787 text.  And they instead emphasized the frontal challenge posed by 

systematic formal alterations.  In this way, party activists engaged in much less of Stevens’s old 

practice of burying the irruptive dimension of one’s reform proposals out of pragmatic 

considerations.  By contrast for most Socialists, even if actual re-founding or wholesale textual 

revision may not occur in the short or medium term, it was necessary nonetheless to speak in the 

language of explicit institutional and symbolic break—to highlight the revolutionary qualities of 

reform.  At the very least, doing so sustained within individuals that essential oppositional 

relationship toward government and corporate power, and in the process offered supporters a 

concrete fighting ideal of another political and economic order.   
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Critically, this posture of hostility to the constitutional system as such did not mean that 

Socialists, even the most radical among them, refrained from employing various rights 

provisions within the existing document.  In particular, Socialists and those labor groups 

sympathetic to them repeatedly invoked the First Amendment and what they believed were their 

free speech rights under it.  They saw these rights as foundational to any legitimate legal order—

arising not out of a special American experience but from universal principles of democratic 

government—and thus to be defended  even under a fatally flawed text.  As a result, when faced 

with intense government crackdowns, those for instance in the IWW repeatedly defended 

practices like union organizing, disseminating literature, picketing, boycotting, and engaging in 

sympathy or even general strikes as free speech rights, among those “elemental rights guaranteed 

under the Constitution.”75  And although their arguments were overwhelming rejected by a 

deeply suspicious judicial establishment, activists had an immediate and pragmatic aim.  As 

historian Laura Weinrib writes, these groups “hoped that their rare courtroom successes would” 

facilitate the release of jailed organizers or “open room for soliciting members on street corners, 

outside the watchful gaze of employers.”76   

Yet, given the limited likelihood of judicial victory, the invocation of free speech was 

meant to serve two other perhaps even more significant functions.  First, activists sought to 

contest the pervasive elite presentation of labor practices as extreme, dangerous, and violent, and 

thus appropriately subject to the state’s repressive force.  By claiming the language of the 

Constitution—the embodiment of the existing order—organizers highlighted the degree to which 

their actions were lawful even under the terms established by the powers that be.  In this way, 

they aimed to reinscribe dominant assumptions about legality and illegality, underscoring how in 
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truth employers and their state backers operated lawlessly—if anything, openly disregarding 

their own rules.  At the same time, the hollowness of the Constitution’s rights protections spoke 

to the degree to which freedom of speech, what should be a universal guarantee, was instead a 

dead letter in political reality.  It exposed the fundamental inconsistency between the 

constitutional rhetoric of democratic fulfillment and the practical experience of popular 

disenfranchisement.  In this way, such hollowness yet again cut against any false faith in a 

harmonious “We the People” and underscored the need to establish a fundamentally new 

constitutional order, one far more conducive to the real enjoyment of essential protections. 

Crystal Eastman, who during World War I co-founded the Civil Liberties Bureau of the 

American Union of Anti-Militarism (which eventually became today’s ACLU) and was 

practically synonymous with the cause of free speech, perhaps best articulated how Socialists 

creatively deployed a rights discourse to raise basic questions about the legitimacy of the entire 

constitutional system.77  For Eastman, defending the First Amendment did not mean speaking in 

redemptive terms about a return to founding principles.  Instead, it was part of the broader 

political effort to illustrate to Americans the constitutive flaws of prevailing arrangements.  As 

she declared in the immediate aftermath of the First World War,     

Without freedom of speech, of assembly, of the press, the principle of majority 
representation is a mockery.  The denial of these rights is a virtual 
disenfranchisement of the workers.  But not satisfied with this, the ruling class . . . 
has proved that any inconvenient provision of the constitution can be set aside, 
and has taken a long bold step toward openly disenfranchising all who advocate 
fundamental changes in the form of government.  These developments do not 
surprise us.  They merely confirm . . . that the state under capitalism, whether it be 
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democratic or an autocratic state, is bound to be, not a reconciler of, or arbitrator 
between classes, but an agent of the exploiting class.78 
  

In a sense, Eastman emphasized how Socialist constitutional discourse intertwined two distinct 

reform objectives.  It attempted to use the tools available within the existing document—either 

amendment procedures or rights language—to press for real and immediate improvements for 

those economically marginalized.  And at the same, it also emphasized the deep inconsistencies 

embedded in constitutional practice and therefore the revolutionary need for structural re-

founding on genuinely class egalitarian terms. 

VII. 

This overarching context of radicalization, one intensified by Socialist pressure, made 

calls to formally alter the language of the Constitution a ubiquitous part of political life in the 

early twentieth century.  As sociologist Amy Myrick notes, between 1899 and 1925 a remarkable 

1,004 separate amendment proposals were introduced in Congress.79  Just as telling, for a text 

notoriously difficult to change through the Article V process, four amendments were 

successfully implemented in a seven year period, affecting some of the most contentious issues 

of the day—from taxation and the direct election of Senators to prohibition and women’s 

suffrage.  Much to the chagrin of conservative business and judicial elites, institutional 

experimentalism and “Constitution tinkering”80 became the order of the day.   

In fact, calls for change were so widespread that the possibility of convening an actual 

convention to write a new document seemed well within the realm of possibility.  This was 

because convention calls did not just emanate from the likes of Walter Clark or Victor Berger.  
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Between 1893 and 1911 thirty-one states passed seventy-three petitions demanding a convention 

to propose an amendment for the direct election of Senators.  And depending on how one 

counted the petitions, this number was either one short or exactly the two-thirds necessary under 

Article V to actually trigger one.  Even more telling, over a dozen of these applications were part 

of general convention requests issuing from the states to revise root and branch the existing 

text.81  Moreover, one can read the ultimate passage of the Sixteenth and Seventeenth 

Amendments, providing for a national income tax and direct senatorial election, as partly due to 

a recognition by moderate defenders of the Constitution that the only way to halt momentum for 

even more far reaching institutional changes was by capitulating to relatively piecemeal reforms 

that enjoyed widespread popular support.  And in some ways, this calculation was effective, as 

the enactment of those two amendments, in particular, stemmed the tide within the traditional 

parties and at the state level for a new convention.  But as World War I unleashed a new wave of 

revolutionary socialism across Europe that swept aside the Russian Czar as well as the German 

Kaiser—and brought with it Bolshevik victory and the near-victory of German Spartacists—both 

business conservatives and their most radical foes could not help but wonder how long the 

floodgates would hold in the United States. 

Indeed, a powerful encapsulation of the extent to which constitutional reform had become 

wrapped up in questions about the wisdom, or even inevitability, of fundamental rupture was 

embodied in the women’s suffrage movement and the Nineteenth Amendment.  The first 

generation of suffragists, grounded in abolitionism, had by and large presented their call in 

Lincolnian terms.  As the great journalist, critic, and early feminist Elizabeth Cady Stanton 

declared, the granting of voting rights to women was a matter simply of fulfilling the 

                                                 
81 See Cyril Brickfield, Problems Relating to a Federal Constitutional Convention (Washington, D.C.: U.S. 
Government Printing Office, 1957), appendix table 2, 89-91. 
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“fundamental principle of our government—the equality of all the citizens of the republic.”82  In 

the words of historian Mari Jo Buhle writes, those like Stanton “hailed the Constitution as a 

grand document lacking only in details of universal citizenship, and whose exceptions in regard 

to race and sex could now be struck out.”83  At the beginning of the twentieth century, more elite 

and conservative suffragists like Carrie Chapman Catt, president of the National American 

Women’s Suffrage Association, carried on a variation of this redemptive approach.  They saw 

the right to vote as an issue of living up to constitutional principles, even if they abandoned the 

racially egalitarian views Stanton and others had held.84  It was for this reason that the anarchist 

Emma Goldman bemoaned the tendency of the official suffrage movement to use the case for the 

vote as a way to defend the adaptability and legitimacy of the constitutional order.  In her mind, 

leaders such as Catt focused on formal political rights in ways that ignored the structural 

economic conditions facing most women, and thus exposed the “narrowness” of elite 

“conception[s] of women’s independence and emancipation.”85                  

But Catt was hardly the exclusive voice of the women’s movement, and as more and 

more suffragists became invested in the connection between class and gender relations, a 

significant strand of activists looked to the ballot not as an end-in-itself but as a wedge for 

pursuing even more extensive and irruptive changes.86  Indeed, Stanton’s own daughter Harriet 

Stanton Blatch underscored both the generational shift and the growing sentiment.  For her, 

women’s suffrage was hardly proof of the specialness of American democracy given the extent 

                                                 
82 Elizabeth Cady Stanton, “Address to the National Women Suffrage Convention, Washington, D.C., January 19, 
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83 See Mari Jo Buhle, Women and American Socialism, 1870-1920 (Chicago: University of Illinois Press, 1981), 68. 
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to which the issue had swept Europe as well; if anything American reformers were drawing from 

the militant tactics and political arguments of their European allies, many of whom with 

extensive ties to labor and socialist politics.87  In this context, a number of women reformers 

began adapting and reframing social democratic arguments about class rule.  They presented 

patriarchal control of women’s labor by men as the dominant and overarching relation of 

exploitation in society—instead of the employer-employee relation exclusively.  And they saw 

such control as expressing a fundamental conflict between the sexes.  Charlotte Perkins Gilman, 

a close friend of Blatch’s, argued that the struggle for suffrage would only generate real 

emancipation if it also challenged this material dependency of women on men, preserved through 

the prevailing sexual division of labor both within and outside of marriage.  Such a sexual 

division left women either bound to the home in a sphere of domesticity—which denied them the 

possibility of controlling their own labor—or at the mercy of market forces and predatory wage 

relations.  As Gilman concluded, “A society whose economic unit is a sex-union can no more 

develop beyond a certain point industrially than a society like the patriarchal, whose political 

unit was a sex-union, could develop beyond a certain point politically.”88   

The rise of these voices spoke to a dramatic development within the women’s movement.  

Some of its most influential figures had come to see the denial of women’s suffrage not as an 

historical anachronism out of step with the basic meaning of the constitutional project.  They 

rejected the idea that the ultimate constitutional victory of suffrage was therefore proof of the 

essential goodness of American institutions.  Instead, disenfranchisement highlighted to them the 

patriarchal foundations of collective life and the fundamental need, as Mary Livermore—

                                                 
87 See Ellen Carol DuBois, “Working Women, Class Relations, and Suffrage Militance: Harriot Stanton Blatch and 
the New York Woman Suffrage Movement, 1894-1909,” in Woman Suffrage and Women’s Rights (New York: New 
York University Press), 176-209, especially 183-185. 
88 See Charlotte Perkins Gilman, Women and Economics: A Study of the Economic Relation between Men and 
Women as a Factor in Social Evolution (Berkeley: University of California Press, 1998), 144. 
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considered by many “the highest leader of the Gilded Age woman’s movement”89—famously 

contended, to create a fundamentally new social order.  This order would explode the sexually 

enforced division labor, be premised on “the omnipotence and happiness of cooperative work,” 

and above all be “‘superior to any existing society.’”90  

In a sense, the emergence of these distinct orientations within the women’s movement 

emphasized a basic fact about the country in the years leading up to World War I.  The social 

upheaval generated by industrialization and by basic transformations in economy had thoroughly 

unraveled many—although as we have seen not all—of the truisms of white society.  It had 

created an environment best described as one of open possibility in which new movements felt 

emboldened to imagine radically altered social conditions and to contest root and branch the 

legitimacy of existing institutions, chief among them that old 1787 Constitution.  Those at 

opposite ends of the political spectrum looked on with either dread or elation at these 

developments.  In reality, regardless of what men like Lodge may have hoped, change in some 

deep way had become inevitable.  The question was how it would be directed and what it would 

mean for the structures of economic and political life.  As Part II describes, something 

remarkable occurred.  Change indeed came, but wedded to a new, modern politics of 

constitutional veneration.          

                                                 
89 Buhle, Women and American Socialism, 68. 
90 Mary Livermore, “Cooperative Womanhood in the State,” The North American Review 153 (September 1891): 
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